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COUNTER STATEMENT OF ISSUE FOR REVIEW

May public entities retain contingency fee counsel to assist their
public attorneys with litigating a civil action to abate a public nuisance,

when the public attorneys retain control over the litigation?

INTRODUCTION AND SUMMARY OF ARGUMENT

The County of Santa Clara filed this case against the Defendants
("the Lead Paint Companies") in March 2000. In the intervening years,
nine additional counties and cities joined or have sought to join the case.

These plaintiffs ("the Public Entities") allege that the Lead Paint
| Companies created a massive public nuisance by concealing the dangers of
lead, campaigning against the regulation of lead in paint, and promoting
lead paint for interior use even though they knew for decades about the
hazards that lead paint posed to human beings. The Court of Appeal held
that these allegations state a valid public nuisance claim under California
Law, in a ruling that this Court declined to review. (County of Santa Clara
v. Atlantic Richfield Co. (2006) 137 Cal.App.4th 292, 306, rev. den. 2006
Cal. LEXIS 7622.)

From the outset of this case, the Public Entities retained private
counsel on a contingent fee basis to assist their public attorneys. They did
so because they anticipated, correctly, that litigation against the Lead Paint
Companies would be complex and protracted. The Public Entities feared
that the attorney time and financial resources necessary to bring such a
major case to trial would become prohibitively expensive, and that the Lead
Paint Companies might prevail simply by waging a war of attrition.

To protect the public fisc, the Public Entities retained contingent fee

attorneys to serve as outside counsel. These attorneys have contributed
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substantial professional expertise to support the Public Entities, but public
attorneys have always exercised control over the case.

After the case was remanded from the Public Entities' successful
appeal on the merits, the Lead Paint Companies filed a motion to disqualify
contingency fee counsel. They argued that People ex rel. Clancy v.
Superior Court (1985) 39 Cal.3d 740 created an absolute rule barring
public entities from ever retaining outside counsel under a contingency fee
arrangement in a public nuisance case. The Superior Court granted the
motion and entered an order prohibiting the Public Entities from using
contingency fee counsel. Because the Superior Court's order in effect
would preclude the Public Entities from going forward with this important
public nuisance action, the Public Entities filed this writ. The Court of
Appeal unanimously reversed, distinguishing Clancy on the ground that no
public attorney had appeared as counsel of record or exercised control over
that case. By contrast, it is undisputed that public attorneys have exercised
actual control over this case since its inception and that contingency
counsel have played a subordinate role. (County of Santa Clara v. Superior
Court (Atlantic Richfield Co.) (2008) 161 Cal.App.4th 1140, 1152.)

This Court should affirm the ruling of the Court of Appeal.

In Clancy, a city improperly bypassed the statutory authority granted to its
city attorney to file public nuisance abatement actions under Code of Civil
Procedure section 731. The city instead retained private counsel acting on a
contingency fee basis as the sole attorney of record, who then filed the case
in his own name. This arrangement constituted an excessive delegation of
public power into private hands, and prejudiced the defendants. The
Clancy Court rejected this arrangement in an exercise of its authority "to
disqualify counsel when necessary in the furtherance of justice." (Clancy,

supra, 39 Cal.3d at 745, citing Code Civ. Proc. § 128(a)(5).) In contrast,
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there has been no such excessive delegation of public authority here
because public attorneys control this case. Similarly, because neutral
public attorneys make all significant decisions in this case, the contingency
fee arrangement does not prejudice the Lead Paint Companies. For these
reasons, every published decision that has considered this issue after
Clancy has refused to invalidate co-counsel arrangements as long as public
attorneys retain adequate control. This Court should reach the same result.
The Lead Paint Companies' other arguments for reversal are equally
unavailing. The contingency fee agreements in this case do not infringe
their due process rights or constitute an ethical violation. Nor would it be
unworkable to allow co-counsel arrangements. Courts have upheld such
arrangements based on objective evidence that public attorneys retain
sufficient control, without undertaking the intrusive inquiries that
Defendants argue are required. In light of the presumptions that private
attorneys behave ethically and that public officials faithfully discharge their
duties, no such inquiries are appropriate unless and until there is some
specific evidence of misconduct. 1f evidence is introduced that public
power has been delegated excessively to private attorneys, courts are well
suited to determine whether it is "necessary in the furtherance of justice” to
disqualify private counsel based on the facts of that particular case.
Finally, a categorical rule banning public entities from contracting
for assistance from private contingency fee attorneys will hamstring public
efforts to enforce public nuisance law. Smaller public entities may be
unable to bring even moderately extensive nuisance cases if they must hire
additional staff attorneys or pay hourly rates to private firms. Even large
public entities will be hesitant, and in some cases unable, to bring complex
public nuisance actions against well-financed opposition. If the litigation

would be extremely complex and protracted, as here, a rule that prohibits
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public entities from retaining co-counsel on a contingency fee basis will
have the perverse effect of excusing the biggest wrongdoers from having to
answer for their misconduct. On the other hand, allowing contingency fee
co-counsel arrangements under appropriate terms will make it possible for

these cases to be resolved on their merits.

NATURE OF THE CASE

The Public Entities filed this action to remedy a hazardous
condition: the presence of lead-based paint in public and private buildings
within Plaintiffs' jurisdictions. Although lead paint was banned for
residential use in 1978, it remains as a ticking time bomb in and on many
homes, schools, hospitals and other buildings in California. (Petitioners'
Appendix ["Pet. Appx."] p. 34,9 92; p. 57,9 175; p. 959 34.) Lead paint is
an enormous public health hazard. The Public Entities filed this case so
that the Lead Paint Companies, whose conduct created this public nuisance,
would be compelled to contribute to the costs of cleaning it up.

The Lead Paint Companies developed and marketed lead paint, even
though they knew since the early 1900s that it was hazardous and that safer
alternatives existed. Despite this knowledge, the Lead Paint Companies
engaged in a massive campaign to promote the use of lead paint on the
interiors and exteriors of private residences and public and private
buildings, and on furniture and toys. Had they not done so, lead paint
would not have been incorporated into so many buildings and would not
have created the enormous public health hazard that now exists. (Pet.
Appx. pp. 96-108.)

Exposure to lead-based paint causes serious and irreversible harm,
both physical and developmental, especially to young children. The

California Legislature has found that "[l]ead poisoning poses a serious
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health threat for significant numbers of California children" and that
"[1]evels of lead found in soil and paint around and on housing constitutes a
health hazard to children living in the housing." (Health & Saf. Code

§ 124150(c) and (¢).) Lead paint is the primary source of lead poisoning in
California's children, causing acute and chronic damage to the renal system
and red blood cells and having serious negative effects on the development
of brains and nervous systems in the unborn and in children under age six.
In utero and childhood exposure to lead causes difficulty in learning and
behavioral problems that can persist for life. Even low levels of lead
exposure can have permanent impacts, causing heart damage, high blood
pressure, and other ills. (Pet. Appx. p. 43, Y 107-109; pp. 94-96, 99 32-
40.)

Even this short description should demonstrate the extraordinary
scope and significance of this case. To establish that the Lead Paint
Companies are liable, the Public Entities will need to develop information
dating back over a century. The issues that will be contested at trial
include: the Lead Paint Companies' historical knowledge of the risks of
lead; their manufacturing and marketing practices since the early 1900s; the
historical development of alternatives to the use of lead in paint; the
historical development of scientific and medical knowledge concerning the
hazards associated with lead; and the scientific and medical understanding
of the risks currently posed by lead paint.

Factual and expert discovery in all of these arcas will pose immense
challenges, especially for the Public Entities who have the burden of proof
at trial. Much of the information needed to prove liability exists only in the
records of the Lead Paint Companies, in historical archives, or in other
obscure locations. Moreover, there is an asymmetry of information for

most of these issues. The Lead Paint Companies already have worked up
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their positions on many of them or have the information at hand, based on
their past business practices or from prior litigation.

Given the scope of this case and the complex legal issues raised, the
Public Entities anticipated that this litigation could last many years and
require vast amounts of attorney time and out-of-pocket expenses. The
Public Entities, and their duly appointed or elected public attorneys,
therefore made legislative and executive decisions to enlist the assistance of
private outside counsel, acting under contingency fee contracts. By
bringing in the resources and expertise of outside counsel, the Public
Entities greatly increased the likelihood that they could see this matter
through to a trial on the merits.

The Public Entities' decision to engage outside counsel proved
prescient. This case has been ongoing for almost nine years now, and no
trial date is in sight. Much burdensome discovery and trial preparation
work remains ahead. If the Public Entities cannot work with their outside
counsel, they effectively will be deprived of their chance to present their
case on the merits.

A categorical rule banning public entities from ever retaining
contingency fee co-counsel in public nuisance actions will have a chilling
effect on other cases and will frustrate the enforcement of public nuisance
law. As exemplified by this case and other recent public nuisance actions,
representative public nuisance claims are an important tool for addressing
large-scale, serious, and ongoing harms to public health and to the
environment. However, litigation of these actions often requires massive
resources and specialized legal and scientific expertise that most public
entities lack. Consequently, retaining outside counsel pursuant to a
contingency fee agreement will sometimes be the only way for public

entities to pursue public nuisance actions for the public benefit.
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STANDARD OF REVIEW

The legal question presented to this Court is whether, given that
public attorneys have retained control of this case, it is permissible for them
to be assisted by private attorneys acting on a contingency fee basis. All
parties agree that this Court reviews this legal question de novo.

(Haraguchi v. Superior Court (People) (2008) 43 Cal.4th 706, 711-712.)

ARGUMENT

Clancy involved a motion to disqualify a contingency fee attorney
from serving as sole counsel for the government in a public nuisance case.
The Court evaluated that motion in light of the authority of courts "to
disqualify counsel when necessary in the furtherance of justice." (Clancy,
supra, 39 Cal.3d at 745, citing Code Civ. Proc. § 128(a)(5).) The Court
amplified that, under this standard, "we may order that Clancy be dismissed
from the case if we find the contingent fee arrangement prejudices the
[defendants]." (/d.) The Court held that the fee arrangement in Clancy was
"Inappropriate under the circumstances, and in the interests of justice
grant[ed] the extraordinary relief of disqualifying” him. (/d. at 743.)

This result was entirely justified on the facts of Clancy. Clancy was
the government's sole attorney, bringing an action to abate a nuisance
allegedly created by a bookstore that sold sexually explicit materials.
Clancy's discretion to litigate the matter as he saw fit was not controlled by
any neutral public attorney. Ifthe government prevailed and recovered its
attorneys fees from the defendants, Clancy's contract purported to double
his hourly rate. The direct prejudice this arrangement imposed on the
defendants was manifest: they would be required to pay Clancy twice his

normal hourly rate if they lost. Moreover, they might be subject to criminal
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liability for violating obscenity laws, or have their freedom of expression
chilled, as a result of an overzealous prosecution by an unsupervised private
attorney motivated by the prospect of increased fees.

The facts here are different. It is undisputed that neutral public
attorneys have always controlled this case. The Lead Paint Companies
have made no showing that they have been prejudiced or are likely to be
prejudiced because outside counsel are assisting these public attorneys.
This Court therefore should reject Defendants' invitation to extend the
holding of Clancy to cover the very different co-counsel arrangement at
issue here. Instead, this Court should again ask the question it asked in
Clancy: whether it is "necessary in the furtherance of justice" to disqualify
contingency fee counsel given the facts of this case. (/d. at 745.)

The Lead Paint Companies argue that to avoid the appearance of any
impropriety, Clancy should be extended to establish a bright-line rule
prohibiting public entities from retaining contingency fee counsel in any
public nuisance case. But Clancy itself suggests exceptions to this
supposed rule, for example in cases where private counsel assist, but do not
replace, public attorneys. (/d. at 749, fn.3.) Moreover, bright-line rules are
best suited to prohibit conduct that almost always is harmful. Where, as
here, the utility of the challenged conduct depends on the facts in question,
a bright-line rule arbitrarily would ban many beneficial arrangements.

For this very reason, this Court recently rejected a bright-line rule
that would have prohibited public law offices from engaging in related
successive representations, in favor of a case-specific inquiry into whether
the public law office's screening mechanisms were sufficient. (/n re
Charlisse C. (2008) 45 Cal.4th 145, 162, 167.) A similar inquiry should
govern the government's retention of outside counsel in public nuisance

cases. If a defendant comes forward with evidence that public power has
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