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5.0 POLICIES ON CONTRACTING AND
BIDDING (Adopted September, 1994)

5.1 INTRODUCTION

This section contains the adopted policies of the Santa Clara County Board of Supervisors
for bidding and contracting for goods and services adopted by the Board of Supervisors in
September 1994. These policies reflect the Board's commitment to an open and competi-
tive process with individuals and organizations that may do business with the County. It is
the intent of the Board of Supervisors that these policies will promote the most cost-eftec-
tive use of taxpayer dollars while contributing to fairness and equal access to business
opportunities in the County.

In addition, these policies provide formal direction to County officials and employees who
are involved in awarding and administering County contracts. Recognizing that County
discretion is limited by federal and state laws where contracts are awarded for construc-
tion projects or where grants may be involved, this manual focuses on areas where the
Board has legal discretion.

In adopting these policies, the Board of Supervisors recognizes that periodic reviews of its
provisions may be necessary to allow for changes or amendments.
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5.2 OVERVIEW OF COUNTY CONTRACTING ACTIVITIES

Santa Clara County annually enters into hundreds of contracts to procure goods and/or
services of a wide-ranging variety. All of the agreements are consummated to support a
specific County service or program through a reliance on a person or firm who is indepen-
dent of the County: i.e., an individual who acts under contract as an independent consult-
ant, a private for-profit firm or corporation, a private non-profit organization, or another
public agency may contract with the County for the purposes that are described in this
manual.

Ensuing sections define specific categories of contracts and bidding processes and outline
policies that are pertinent to each section. What those sections do not provide is a concise
description of the general scope and purpose of the County's contract process. It is a com-
plex process, as well as one that consumes a large percentage of the County's annual bud-
get. Accordingly, this section is included in the manual to describe the range of
agreements that the County enters into during a typical fiscal year.

5.2.1 Real Property Leases

Many County agencies rent or lease office space from private property owners. Generally,
these agreements have a firm duration of no more than five years with an option to extend
beyond the firm term of the agreement. These type of agreements are needed whenever
agencies lack available space in a County-owned facility. On occasion, the County also
may rent or lease a facility off site to a private firm or another public agency, in which case
the County acts as the landlord under a rental or lease agreement with a tenant.

5.2.2 Lease or Rental Agreements on Equipment

Occasionally, the County will enter into agreements to rent or lease equipment, rather than
purchase and own the item(s). Typically, these agreements are considered cost-effective
when the equipment is needed for a limited duration or the anticipated useful life of the
item, in combination with various other financial considerations, makes renting or leasing
preferable to purchasing the item(s).

5.2.3 Equipment and Supply Purchases

The County's annual budget contains appropriations in object 2 accounts for office sup-
plies and in object 4 accounts for the purchase of fixed assets (equipment). Purchase
orders, a form of contract, are frequently used to procure these items. It is also common
for the County's Purchasing Department to negotiate and execute master purchase agree-
ments, under which County agencies may be guaranteed pricing on specific supplies and
equipment. In addition, County agencies may directly negotiate contracts to procure sup-
plies or equipment from an outside vendor. Such agreements are negotiated and executed
under the guidelines that are set forth in this manual.
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524 Maintenance Agreements

Under various circumstances, County staft are trained and assigned to maintain County-
owned facilities and equipment. In other instances, the County will contract with indepen-
dent vendors to maintain County facilities and equipment. Generally, contracts with out-
side firms are used for maintenance whenever a manufacturer's specifications require such
an arrangement, when the maintenance requirements are highly technical or specialized in
nature, or when the maintenance requirement is sporadic and therefore incapable of justi-
fying dedicated County staffing. Contract Services -- Legal

The County contracts for the services of independent legal counsel when issues pertinent
to a negotiation, arbitration or litigation are specialized in nature, or when a conflict merits
the retention of outside counsel, or when the existing workload of the County's attorneys
renders it impractical to assign County staff to undertake a particular matter. The County's
District Attorney and Public Defender also may contract out for the services of legal coun-
sel whenever circumstances such as conflicts, specialized demands or conflicting work
merit such action. The County's judicial officers also may order the retention of court
appointed counsel, which generally will result in a contract for the services of an indepen-
dent legal counsel to represent a defendant for the duration of a particular court case.

5.2.5 Contract Services -- Medical

County agencies enter into agreements with physicians and various other health profes-
sionals, including ambulance and paramedic service providers, to provide specialized
medical services in the County and in its hospital and clinic network. The County also
contracts with a number of community-based organizations that specialize in providing
disease prevention, treatment and medical counseling services to the community. The ser-
vices of independent contractors are used in lieu of County staff to afford flexibility in
meeting fluctuating and specialized workload demands.

5.2.6 Consulting Services -- EDP and Communications Technical Assistance

The County often contracts for outside technical assistance when new computer and/or
communications systems are installed or when existing systems are modified. Contracts
with independent technicians also may be required to develop or modify software systems
for the County. Annual maintenance contracts on computer hardware and software sys-
tems are frequently required because of the specialized nature of the systems and because
the manufacturers’ warranties often require such arrangements.

5.2.7 Consulting Services -- Fiscal

The County Board of Supervisors contracts with an independent accounting firm to per-
form Board commissioned audits of various County operations and to complete indepen-
dent analyses that may be called for by the Board. The County also contracts with
independent accounting firms to complete legally required audits and to prepare the
County's annual financial statements. These same firms also may perform various actuar-
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ial analyses of County funds and entitlement programs.Consulting Services -- General
Management & Operations

The County routinely contracts with independent consultant firms for project-related work
that requires varying degrees of expertise and specialization. Examples would include
independent operational analyses of County organizations, analyses of management sys-
tems, the design and development of new systems (technical and non-technical), person-
nel-related studies, or specialized training programs. The County also may contract with a
firm to manage County-owned property: e.g., the County may retain an outside firm to
manage one of the County's parks and recreation facilities. Firms that are retained for
these purposes may be under contract for a short duration (e.g., for the limited life of a
specific project) or they may be retained for a prolonged period of time and serve the
County on an extended basis. Individuals who are retained by firms that contract with the
County to provide specific services act as independent agents and not as employees of the
County.

5.2.8 Consulting Services -- Architect and Engineering

Whenever County funds are used for a major capital improvement project, the County will
contract with architects and engineers to design the structure or system and may also con-
tract with construction project managers to monitor the project and the performance of
other independent contractors. Examples of projects that merit this type of contracted
work include construction activity on new or remodelled buildings, the design and instal-
lation of new or significantly modified systems within existing facilities, the design and
installation of build-to-suit improvements on leased facilities, specialized assessments and
feasibility studies on facilities and their attendant systems, traffic analyses, environmental
impact reports, or various other undertakings attendant to any public works project that
may be commissioned by the County.

5.2.9 Contract Employees

Under special circumstances, the County may determine that it is in its best interests to
retain an employee under contract rather than hire that person as part of the classified ser-
vice. See Section 5.2.14 of this manual for policies in this area.

5.2.10 Public Works Agreements

The County may commission a variety of public works projects and fund those projects
with federal, state and local tax dollars. Examples of public works projects include trans-
portation improvements (road, rail and airport projects), parks and recreation projects, and
water and sewer projects. This type of work requires the preparation of detailed working
plans and specifications, and the projects are administered under highly regimented laws,
rules and regulations.
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5.2.11 Human Services Agreements

The County annually contracts with a large number of independent community-based
organizations to provide services to the public. Examples of these type of agreements
include medical and counseling services, as previously noted under the “Consulting Ser-
vices -- Medical” heading of this section. Other examples might include education and
counseling services of a non-medical nature, such as job training and placement services.
The Board also often approves contracts with independent non-profit organizations which
specialize in organizing various paid and/or volunteer services for the elderly, handi-
capped, disadvantaged or indigent in the community. From time-to-time, the Board also
finds that it is in the community's best interest to grant funds (under contract) to support
cultural arts projects. In negotiating and executing “Human Services Agreements,” the
County may be the provider of service (and receive compensation for the effort) or the
recipient.

5.2.12  Franchise and Concession Agreements

By law, the County serves as a franchising authority that grants access and easements on
public property within the County's geographical boundaries to public utilities and cable
television operators. The utilities and cable operators may be granted exclusive or non-
exclusive franchises by the Board of Supervisors. These type of franchises are awarded by
the Board of Supervisors under ordinances, which set forth the terms and conditions under
which the franchise may operate within the County. While these ordinances constitute a
form of contract, they are not the focus of this manual.

Other commonly recognized forms of franchises and concession agreements include
leases of County-owned property for various purposes and the granting of concessions or
operating permits for enterprises on County-owned property. The County also grants
licensed franchises for other limited purposes, such as to provide paramedic and ambu-
lance services within the County. Policies concerning the County's lease of publicly-
owned real property are articulated in this manual (see Franchise and Concession Agree-
ments, Agreements on the Use of County-Owned Real Property).

5.2.13 Grants and Contracts with Other Public Entities

The County's law and justice, social services and health services agencies annually enter
into agreements for service with other federal and state agencies. Typically, these agree-
ments stipulate that the County will abide by various rules and regulations as a condition
of receiving funds to carry out services that are supported in whole or in part by the federal
and state governments. The County also may contract with the state and federal govern-
ments to provide certain services and may be compensated for those services; e.g., the
County houses state and federal prisoners in its jail systems and is compensated for this
service. The County also may enter into agreements with other public agencies to form
joint powers authorities. These authorities generally are constituted to carry out specific
responsibilities that are multi-jurisdictional in nature and reflect regional interests.
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These constitute examples of the type of agreements that the County negotiates, executes
and administers on a routine basis. Funds to support these activities are appropriated in the
annual budget by the Board of Supervisors. Contracts that are administered for the above
purposes are negotiated and executed under the policies that are set forth in this manual,
subject to exceptions or variations that may be deemed to be appropriate by the Board of
Supervisors. Changes in these policies may be approved by the Board of Supervisors sub-
ject to a periodic review of the provisions in the manual by the Board's Audit Committee.

5.2.14 Contracting Principles (Adopted 10-28-97; Amended 10-21-08)

As a condition of the renewal of any contract or the letting of any new contract, any
agency or company contracting to deliver services for the County shall comply with the
following contracting principles:

A. All Type I and Type II contracts, as hereinafter defined, shall include a contract
provision specifying that the contractor shall comply with all applicable federal,
state and local rules, regulations and laws.

B. In order to assure fiscal responsibility, strength and compliance with these princi-
ples, all Type I and Type II contracts shall include a contract provision specifying
that the contractor shall maintain financial records that would be adequate to show
that County funds were used for purposes consistent with the terms of the service
contract.

C. All Type II contractors shall provide specific information in addition to that which
is required of a responsible bidder. The information will be delineated in the con-
tractor selection process document but shall, at a minimum, include the following
information pertaining to the actual provision of services and/or expenditures
charged to the contract.

1.  Information regarding the wage level, pay range and benefits for positions
and job classifications.

a. The wage and benefit information for executive, managerial and
supervisory positions may be presented as one aggregate figure. For
example: “Executive, Managerial and Supervisory wage and bene-
fits costs for this contract are (or in the case of a new program the
projected level) $X for each year of the contract.” However, in no
instance would an individual be identified by employee name.

b. The wage level, pay range and benefit costs for all other positions
and job classifications that will be providing actual services and/or
expenditures charged to the contract should specify actual distribu-
tion (or in the case of a new program the projected level) of wage
rates within each pay range by the specific salary level. However, in
no instance would an individual salary be identified by employee
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name. In the case of single position job classes the information may
be aggregated with similar job classes.

For example: “In Job Classification A there are five positions with a
pay range of $X to $Y. With two employees paid at $X, two employ-
ees paid at $Y and one paid at $Z midpoint between $X and $Y.”

C. If medical insurance is provided, a summary of coverage for each
plan must be submitted (or in the case of a new program, the pro-
jected level). In addition, the County may also request the entire plan
document.

The summary must include the total premium cost, the amount of the
premium paid by the employer and employee, and any co-payments
or other employee costs.

If medical insurance is not provided, the County Agency/Department
presenting the contract for approval shall calculate and disclose the
costs of providing medical insurance to the employees of the contrac-
tor. Costs shall be determined by the County Executive based on a
standard cost provided by the Santa Clara Valley Health and Hospital
System.

2. Length of Service:

a. The length of continuous employment with the contractor by job
classification (information shall not include employee names).

b. In addition, the contractor may submit information detailing the rele-
vant prior experience of employees within each job classification
(information shall not include employee names).

3. The annual rate of staff turnover.

4. The number of hours of training for each position in subject matters directly
related to providing services to County residents/clients.

5. The number of legal complaints issued by an enforcement agency for alleged
violations of applicable federal, state or local rules, regulations or laws and
the number of citations, court findings or administrative findings for viola-
tions of applicable federal, state or local rules, regulations or laws. The
information must include the date, enforcement agency, the rule, law or reg-
ulation involved and any additional information the contractor may wish to
submit.

6.  Copies of any collective bargaining agreements or summary of personnel
policies covering the employees providing services to the County.
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D.

All Type II contracts shall include a contract provision specifying that in order to
determine compliance to these principles as well as the contract, the contractor
shall be required to provide the County or its agents, except where prohibited by
federal or state laws, regulations or rules, reasonable access, through representa-
tives of the contractor, to facilities, records and employees that are used in con-
junction with the provision of contract services.

During the term of any contract all Type II contractors shall provide to the County
copies of any financial audits that have been completed. The contractor shall use
County funds for County services and shall not use County funds for general
employer costs that do not support or otherwise directly relate to the scope of con-
tracted services. Consistent with the financial provisions of the contracts, this
shall not preclude the realization of profits or savings.

During the term of any contract, all Type II contractors shall advise the County
Department/Agency responsible for monitoring the contract of the issuance of any
legal complaint by an enforcement agency, or of any enforcement proceedings by
any Federal, State or Local agency for alleged violations of federal, state or local
rules, regulations or laws. In addition, the specific contract may include additional
provisions regarding notice to the County of specific client/patient service issue
complaints.

During the term of any contract, all Type II contractors shall advise the County of
the issuance of citations, court findings or administrative findings for violations of
applicable federal, state or local rules, regulations or laws.

Violations of this policy may be considered material breaches of any Type I or
Type II contract, and may, at the option of the County, constitute grounds for the
termination or non-renewal of any such contract, according to its terms. The con-
tractor shall be provided reasonable notice of any intended termination or non-
renewal and the opportunity to respond and discuss the County’s intended action.

Definitions

A.

For purposes of this resolution, renewal of any contract shall not include modifica-
tions or amendments that do not extend the original length of the contract.

For purposes of this resolution, services shall not include the rental, purchase, sale,
lease, lease back or lease purchase of goods. Nor shall the rental, purchase, sale,
lease, lease back or lease purchase of any facility or property be included.

For purposes of this resolution, Type I service contracts shall include any of the
following in which the County purchases services from:

1. Sole source.

2. Construction or other work required by law to be contracted out.
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10.

I1.

12.

Individuals and contractors that employ less than twenty-five (25) employ-
ees.

Contract which provides for immediate needs necessary to preserve public
health, safety or peace and any other emergency work which cannot be han-
dled because staff and equipment have been allocated and the work must be
done post haste.

Contract necessary to provide immediate emergency repair of facilities or
equipment in order to preserve or provide continuous public, inmate, patient
or client services or for the safety and health of the public or employees.

Contract with other public agencies.

Contract of one hundred thousand dollars ($100,000) or less (excluding con-
tractors where the aggregate of multiple contracts for the same or similar ser-
vices with the same contractor exceeds $100,000), except where a labor
contract contains a specific provision that requires notice to the County labor
organization, then the labor contract provision and threshold dollar amount
shall be applied.

Contract with professionals (such as legal, financial, engineering, architec-
tural, management consulting services and physician and medical consulting
services) where the primary services contracted for will be provided by those
professionals.

Contract requires work to be performed with specialized equipment (such as
trucks, cranes and other similar large equipment) including those contracts
when the contractor provides an operator for the equipment.

Contract for facility or equipment maintenance except such facility or equip-
ment maintenance provided by County employees at the time of adoption of
this resolution (i.e., FY 1998).

Contract is for maintenance services incidental to the purchase (or lease,
etc.) of goods or equipment.

Contracts to provide employee benefits pursuant to provisions of County
labor contracts.

For purposes of this resolution, Type II service contracts includes all service con-

tracts in which the County purchases services not covered under Definitions I.B.
and [.C. of this resolution. Garment rental contracts shall be considered a Type II
for the purposes of this resolution.
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Implementation

A.

The County Executive shall direct the preparation and dissemination of any
administrative guidelines and directives to County Departments/Agencies as are
necessary to implement this resolution as of June 1, 1998. These directives shall
include a requirement that each County Department or Agency advise current ser-
vice contractors of the implementation of this resolution prior to June 1, 1998.

The County Counsel shall develop and disseminate standardized contract provi-
sions that implement this resolution.

This resolution and its requirements shall be a part of, and shall be added to, the
previously adopted Board policy on Bidding and Contracting.

The implementation and actual experience under terms of this resolution shall be
reviewed by the Board Finance Committee and then the full Board beginning one
year after adoption of this resolution. The Board shall affirmatively seek out and
consider the input of contractors operating under these contracting principles. In
addition, the County Executive shall provide quarterly reports to the Finance and
Government Operations Committee
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5.3 GENERAL POLICIES AND PROVISIONS (Amended 12-12-00;
Amended 1-23-01; Amended 6-5-01; Amended 5-4-04)

This section describes general contracting and contractor selection policies that are
endorsed by the Santa Clara County Board of Supervisors. Most of these policies apply on
an across-the-board basis regardless of the type of contract. However, variations in these
general policy guidelines may be noted in ensuing sections of this manual where a partic-
ular category of agreement or bidding practice is discussed. Where a variation exists, the
policy outlined for the particular category of agreement or selection practice will prevail
over the more general guidelines that are contained in this section. The terms “contract”
and “agreement” are used interchangeably.

Exceptions to the policies in this manual may be approved by the Board of Supervisors or
the Director of Procurement on a case-by-case basis.

5.3.1 Contract Approval Requirements: Delegation of Contract Authority
(Amended 12-12-00)

Approval by the Board of Supervisors is required for all contracts and amendments
thereto, except as provided in the Ordinance Code or when authority to execute a contract
or amendment has otherwise been delegated by the Board to the Director of Procurement
or other County officer. All contracts for services with dollar amounts over $10,000 must
be submitted to the Office of Budget and Analysis for approval before the Director of Pro-
curement will execute the Agreement.

Departments/agencies may prepare and schedule a formal agenda item that asks the Board
of Supervisors to delegate signature authority on a contract and/or contract amendment(s)
to the County Director of Procurement or other County officer. The transmittal conveying
the request must explicitly describe the nature and extent of authority requested. Where
the requested delegation of authority relates to multiple future contracts and/or to con-
tracts where the contractor is not yet known or the contract amount has not yet been deter-
mined, the delegation of authority should occur by resolution so that it may readily be
tracked and monitored.

5.3.2 Review of Requests for Proposals (Amended 10-31-00; Amended 5-4-04)

Generally, departments/agencies issue a Request for Proposal (RFP) or Invitation to Bid
(ITB) as defined in Board Policy pursuant to direction that has been given by the Board
during its review and adoption of the annual budget or on the basis of a specific agenda
item that is acted upon during the fiscal year.

Departments shall provide a list of all RFPs which are being prepared by the Department/
Agency to the Chair of each Board policy committee.

A RFP must be submitted for review by the appropriate Board policy committee(s) when
the RFP meets any of the following five criteria:
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1) The RFP will raise significant new policy issues for the Board of Supervisors.

2) The RFP represents a new policy direction, not already approved by the Board of
Supervisors.

3) The RFP is for a new program, not already approved by the Board of Supervisors.

4) The RFP reflects a change in the scope originally approved by the Board of
Supervisors.

5) A Board member requests that the RFP be discussed in Committee.

5.3.3 Performance Standards

It is a policy of the Board of Supervisors that all agreements for service that are executed
and administered by the County will include specific standards and criteria for evaluating
the performance of the contractor and measuring the quality of the deliverables that are
called for in the agreement(s).These standards shall be negotiated and agreed upon by the
County and the contractor. Agencies/departments shall be responsible for working with
contractors to incorporate such standards and criteria in all agreements regardless of the
size of the contract or the category of service. All contracts shall include language that will
allow the County to terminate the agreement for cause if the contractor fails to perform on
the basis of the terms, conditions and performance standards that are incorporated in the
agreement.

534 Evaluation of Contractor Performance (Amended 12-12-00)

County departments/agencies shall be responsible for evaluating and documenting the
performance of contractors on all agreements for service. The initial criteria to determine
the intensity of contract monitoring should be the dollar amount of the contract. If the
contract is less than $100,000, self monitoring on an annual basis would be adequate with
the contractor providing responses to a series of questions developed by the department
specific to the contract. These responses would determine if the contractor was in compli-
ance with the performance standards included in the contract. If the responses are inade-
quate, department staff would follow up with the contractor to collect additional
information and determine what, if any, corrective action might be necessary. The evalua-
tion process shall be based upon the performance standards and criteria that are included
in each agreement. These evaluations shall be maintained on file by the contracting
department/agency and utilized to evaluate the propriety of entering into contract exten-
sions or future agreements for service with the same contractor. Evaluations shall mini-
mally comment on the following characteristics of the contractor:

 Fiscal accountability

Completion of work within the given time frame

Ability and effort to meet performance criteria

Quality of service

Recommendation for future contracting with consultant
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Failure to meet performance standards will result in the contractor being put on notice.
The contractor will be given six months to achieve compliance with the performance stan-
dards agreed to in the contract. If after six months, compliance is not achieved, the con-
tract will be terminated and the contract rebid. Department Heads or designees will act as
appeal officers if the contractor wishes to appeal contract termination. The appeal will be
heard no more than one month following the decision to terminate the contract.

Each department shall provide a contract monitoring status report to the Finance and Gov-
ernment Operations Committee as requested by the Committee, describing the contracts
being monitored and comments regarding performance and compliance with financial
standards.

5.3.4.1 Insurance and Indemnification (Amended 12-12-00)

The Department shall review the county’s insurance manual to assure that the appropriate
indemnification and insurance requirements have been incorporated into each contract and
that appropriate evidence of insurance has been provided by the contractor. The provider
and the department are both responsible for monitoring expiration dates of insurance poli-
cies to assure insurance certificates are current and consistent with the county’s require-
ments.

5.3.5 Equal Opportunity /Nondiscrimination in Contracting (Amended 1-12-99)

It is the policy of the County of Santa Clara that no party contracting with the County shall
discriminate against any subcontractor, employee, or applicant for employment, because
of age, race, color, national origin, ancestry, religion, sex/gender, sexual orientation, men-
tal disability, physical disability, medical condition, political beliefs, organizational affilia-
tions, or marital status. It is further the policy of the County that no party contracting with
the County shall discriminate in the provision of services under the contract because of
age, race, color, national origin, ancestry, religion, sex/gender, sexual orientation, mental
disability, physical disability, medical condition, political beliefs, organizational affilia-
tions, or marital status.

Contracting agencies/departments are responsible for ensuring that this Policy is imple-
mented through inclusion of appropriate contract language in each contract.

5.3.6 Criteria Regarding Length of Contract Term (Amended 12-12-00)

The term (beginning and ending date) of an agreement will vary by the category of the
contract. Human Services Contracts and agreements with architects, engineers, construc-
tion project managers and public works contractors tend to be multiple year in nature (see
Sections 5.6, 5.7 and 5.8 of this manual). Other forms of consulting services contracts gen-
erally do not extend beyond the duration of the project that is undertaken by the consultant
and typically last one year or less. Master procurement and maintenance agreements that
are negotiated by the Director of Procurement may extend anywhere from one to five
years depending upon the nature of the commodities that are purchased and the guarantees
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that are afforded on pricing over the period of agreement. Under certain circumstances, the
County also may contract for services in a market that is for the most part noncompetitive,
in which case a determination may be made to waive the selection process and extend a
contract with a vendor over a multiple-year period.

Under any circumstances, the length of a contract term shall be determined based upon the
best economic benefit to the County. An appropriate length for a contract term may be
determined by considering the following criteria:

e Project schedule
e Contract rate

e Projected need for service

Multiple year agreements shall contain language indicating that the contract(s) may be
cancelled in the event the contractor fails to perform or funds are not appropriated by the
Board to sustain the agreement from one fiscal year to the next.

5.3.7 Extensions of Contract Term

An extension beyond the contract term may be permitted at the discretion of the Director
of Procurement if such an extension is in the County's interest or there is a need to allow
additional time for evaluating contract and re-bidding requirements.

5.3.8 Adjustments to Dollar Amounts in Contracts (Amended 12-12-00)

On contracts within the Director of Procurement’s authority, increases in the dollar ceiling
may be permitted at the discretion of the Director of Procurement provided the amount of
the increase does not result in a contract maximum which exceeds that authority. Con-
tracts presented to the Board for approval may contain provisions authorizing the Director
of Procurement or the head of the contracting department or agency to amend the contract,
including by adjusting the maximum payment thereunder, but only where the transmittal
to the Board clearly identifies that requested authority to amend.

5.3.9 Segmented or Incremental Contracting Prohibited

Efforts to segment or split a contract (also commonly referred to as "incremental contract-
ing") into two or more agreements for the purpose of circumventing dollar limits on
approval processes shall be prohibited. In order to prevent incremental contracting, con-
tracts for related and interdependent goods or services on a given project shall be consoli-
dated whenever feasible. Managers who knowingly segment a contract to circumvent
approval processes shall be subject to disciplinary action.

5.3.10 Emergencies (Amended 12-12-00)

For the purpose of procuring services, commodities and/or equipment through a contract,
an emergency shall be defined as a sudden, generally unexpected occurrence or set of cir-
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cumstances that demands immediate action, the absence of which would undermine essen-
tial County services or cause an economic loss to the County. Emergency requests shall be
justified to the Director of Procurement and/or the County Executive, as required by law
and under the Ordinance Code.Sole Source Contracting

It is the policy of the County to solicit bids or proposals for a commodity or service from
the most relevant market and to select vendors and providers on a competitive basis. How-
ever, Board policy also requires that departments/agencies weigh the cost of conducting a
competitive bidding process against the size and dollar amount involved in the agreement
in question. In addition, County policy recognizes that there are certain acquisitions that
can only be feasibly obtained through a sole source agreement. Sole source acquisitions
must be justified in sufficient detail so as to explain the basis for suspending the usual
competitive procurement process. See Section 5.15 of this manual for a list of the criteria
that should be considered in relation to a sole source procurement process.

5.3.11 Sole Source Contracting (Amended 12-12-00)

It is the policy of the County to solicit bids or proposals for a commodity or service from
the most relevant market and to select vendors and providers on a competitive basis. How-
ever, Board policy also requires that departments/agencies weigh the cost of conducting a
competitive bidding process against the size and dollar amount involved in the agreement
in question. In addition, County policy recognizes that there are certain acquisitions that
can only be feasibly obtained through a sole source agreement. Sole source acquisitions
must be justified in sufficient detail so as to explain the basis for suspending the usual
competitive procurement process. See Section 5.15 of this manual for a list of the criteria
that should be considered in relation to a sole source procurement process.

5.3.12  Selection of Contractor (Amended 12-12-00)

Vendor selection processes for architects, engineers, construction project managers and
contractors who provide services on public works projects may be guided by the policies
that are set forth in Sections 5.5 and 5.6 of this manual. The vendor selection process for
all other categories of agreement shall be based on a competitive process unless the selec-
tion is justified and made on the basis of the sole source criteria that are outlined in this
manual.

Selection processes for consultant services where the amount to be paid is less than
$100,000 should, to the extent possible, include consideration of three or more consultants
with a written recommendation by the agency/department to the Director of Procurement
on a selection. Sole source selections on such contracts must be justified in writing and
approved by the Director of Procurement.

Sole source selections on contracts requiring Board approval must be justified in the
agenda transmittal accompanying the contract or requested Board delegation of contract
authority. In all other cases, a Board transmittal requesting contract approval shall include
a synopsis of proposals that were considered and a brief explanation of the selection pro-
cess that was used.
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Contracts shall be awarded to the most responsible and responsive bidder or proposer. A
responsible bid or proposal is one that has demonstrably met the following criteria:

(A)  Demonstrated capacity to perform

(1) Fiscally

(2) Physically

(3) With experience

(4) On schedule

(5) And in consideration of any previous County experience
(B)  Ability to comply with all applicable laws and regulations

(1) Licenses

(2) Insurance

(3) Bonding

A responsive bid or proposal is one which adequately meets all solicitation requirements.
To be responsive, the bid or proposal must not constitute a different offer or make substitu-
tions for requirements stated in the solicitation document.

5.3.13 Local Preference (Amended 1-23-01; Amended 12-9-03; Amended
10-21-08; Amended 4-27-10)

In the formal solicitation of goods or services, the County of Santa Clara shall give
responsive and responsible Local Businesses the preference described below.

“Local Business” means a lawful business with a physical address and meaningful “pro-
duction capability” located within the boundary of the County of Santa Clara.

The term “production capability” means sales, marketing, manufacturing, servicing, or
research and development capability that substantially and directly enhances the firm’s or
bidder’s ability to perform the proposed contract. Post Office box numbers and/or residen-
tial addresses may not be used as the sole bases for establishing status as a “Local Busi-
ness.”

In the procurement of goods or services in which price is the determining factor for award
of the contract, five percent (5%) shall be subtracted from a bid submitted by a responsive
and responsible Local Business in determining the lowest responsive responsible bidder. If
application of the 5% results in a Local Business bid being lower than the non-local busi-
ness, the contract award shall be made to the Local Business at the Local Business’ origi-
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nal bid price. If after applying the 5% discount, two or more competing vendors have bid
the same price, local businesses shall be given preference.

In the procurement of goods or services in which best value is the determining basis for
award of the contract, five percent (5%) of the total points awardable will be added to the
Local Business score.

When a contract for goods or services, as defined in this policy, is presented to the Board
of Supervisors for approval, the accompanying transmittal letter shall include a statement
as to whether the proposed vendor is a Local Business, and whether the application of the
local preference policy was a decisive factor in the award of the proposed contract.

This Local Business preference shall not apply to the following:
(A)  Public works contracts,
(B)  Where such a preference is precluded by local, state or federal law or regulation,

(C)  Contracts funded in whole or in part by a donation or gift to the County where the
special conditions attached to the donation or gift prohibits or conflicts with this
preference policy. The donation or gift must be approved or accepted by the Board
of Supervisors in accordance with County policy, or

(D)  Contracts exempt from solicitation requirements under an emergency condition in
accordance with board policy, state law and/or the County of Santa Clara Ordi-
nance Code (Section A34-82).

5.3.14  Prevailing Wage Guidelines

Various federal and state statutes require local entities to pay prevailing wages for the con-
tracted services of various labor groups (principally crafts and trades) whenever federal or
state funds are used to support certain types of local projects. These requirements typically
occur on public works or other forms of major capital improvement projects. There are
other instances where the Board of Supervisors of Santa Clara County supports the inclu-
sion of prevailing wage requirements in agreement with outside vendors even though the
Board is not legally required to do so. Typically, the Board supports the inclusion of pre-
vailing wage guidelines in contracts when those agreements involve the use of labor
groups that are disadvantaged by virtue of their economic status. The Board of Supervi-
sors reserves the right to weigh the necessity of prevailing wage requirements for con-
tracted services on a case-by-case basis and to modify those requirements as the Board
sees fit.

5.3.15 Vendor Paid Travel Costs

The following policy was adopted by the Board of Supervisors on June 4, 1996:
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POLICY ON VENDOR PAID TRAVEL COSTS

No vendor bidding on a County contract will be allowed to pay for the cost of County
employees’ travel for the purpose of reviewing and evaluating that vendor’s proposal.

5.3.16 Business Associate Provisions - Health Insurance Portability and
Accountability Act of 1996 (HIPAA) (Adopted 1-28-03)

It is the policy of the Board of Supervisors that:

(A)  All County contracts with Business Associates contain provisions meeting the reg-
ulatory requirements under HIPAA; and

(B)  All new contracts with Business Associates contain the County’s approved stan-
dard Business Associate language or Business Associate language approved as to
form and legality by County Counsel; and

(C)  All existing Business Associate contracts be amended in compliance with HIPAA
regulations.

5.3.17 Environmentally Preferable Purchasing Policy

5.3.17.1 Purpose

The County of Santa Clara (the “County) recognizes that the products and services it pur-
chases have human health, environmental, economic and social impacts and it is commit-
ted to sustainability through purchasing products and services that will enable it to meet its
current needs without compromising the ability of future generations to meet their own
needs.

5.3.17.2 Goals

The County desires to purchase products and services that:

e Have a lesser or reduced effect on human health and the environment when compared
to competing products and services that serve the same purpose;

e Reduce the County’s consumption of resources;

e Conserve water and other natural resources;

e Preserve biodiversity;

e Minimize the release of greenhouse gases into the environment;
e Improve indoor and outdoor air quality;

e Promote zero waste;

e Advance extended producer responsibility by purchasing from suppliers who offer
“take-back” services for their products and packaging at the end of their useful life;
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e Minimize exposure to toxic chemicals that pose risks to human health;
e Reduce the impact of packaging and transportation;
e Maximize energy efficiency and the use of renewable energy;

e Meet or exceed sustainability standards established by federal, state and local govern-
ments and independent third party organizations;

e Are remanufactured, and refurbished and/or contain recycled content, particularly post-
consumer material; and

e Are offered by suppliers who demonstrate in their business practices a commitment to
the goals set forth in this policy.

Products and services that meet the goals set forth above are referred to herein as “Envi-
ronmentally Preferable Products and Services.”

5.3.17.3 Policy

The County shall purchase Environmentally Preferable Products and Services, unless they
(1) are not available with reasonable competition, (2) are not available within a reasonable
time frame, (3) are not cost-effective or (4) do not perform as required for the County’s
intended use.

All County departments and employees shall comply with the terms of this policy and
shall use their best efforts to achieve the goals set forth herein.

Nothing in this policy shall be construed as requiring any department or employee to ter-
minate an existing contract to comply with this policy.

5.3.17.4 Implementation

The County shall establish a team to assist with the implementation of this policy (the
“EPP Team”). The EPP Team shall be comprised of the Director of Procurement, the
Director of the Department of Agriculture and Environmental Management, the Director
of the Department of Facilities and Fleet Services, the Chief Executive Officer of the
Santa Clara Valley Health and Hospital System and County Counsel, or their respective
designees. The County Executive may require the participation of additional departments,
in its discretion. The directors or designees, as applicable, shall actively participate as part
of the EPP Team to ensure that the County complies with this policy.

(A)  The EPP Team shall:
(1) Formulate a plan to implement this policy;
(2) Identify Environmentally Preferable Products and Services;

(3) Develop product-related administrative guidelines;
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(B)

©)

4

)

Consult with County departments concerning opportunities to purchase
Environmentally Preferable Products and Services; and

Prepare and submit to the Board of Supervisors an annual report summariz-
ing the implementation of this policy during the previous year; policy related
goals for the following year; and recommended changes, if any, to the policy
or its implementation.

The Director of Procurement shall:

(1)

)

3)
(4)

Collaborate with County departments in the development and evaluation of
technical and performance specifications of Environmentally Preferable
Products and Services;

Include Environmentally Preferable Products and Services specification in
County solicitations and evaluation criteria, unless they (1) are not available
with reasonable competition, (2) are not available within a reasonable time
frame, (3) are not cost-effective or (4) do not perform as required for the
County’s intended use;

Develop and implement a strategy to educate suppliers about the policy; and

Communicate to suppliers the requirements set forth in this policy with
respect to all Environmentally Preferable Products and Services supplied in
connection with the performance of any contractual obligations with the
County.

County Departments shall:

(1

)

G)

4

)

Include Environmentally Preferable Products and Services specifications in
County solicitations and evaluation criteria, unless they (1) are not available
with reasonable competition, (2) are not available within a reasonable time
frame, (3) are not cost-effective or (4) do not perform as required for the
County’s intended use;

Comply with the product related administrative guidelines developed by the
EPP Team;

Comply with this policy with respect to all products and services purchased,
irrespective of the method of acquisition;

Collaborate with the Director of Procurement to fulfill the purpose of this
policy;

Identify one or more liaisons to support the EPP Team to fulfill the purpose
of this policy;
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(6)

(7

®)

)

Facilitate department use of Environmentally Preferable Products and Ser-
vices through internal training, information dissemination, development of
internal procedures, and other means;

Require liaisons and/or appropriate staff to attend and participate in product-
specific end user group meetings and environmentally preferable purchasing
trainings;

Participate in the identification, selection and pilot testing, if necessary, of
Environmentally Preferable Products and Services; and

Provide feedback to the EPP Team regarding technical and performance
specifications, availability and cost of Environmentally Preferable Products
and Services.
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54 COMMODITIES/EQUIPMENT CONTRACTS

5.4.1 Definition

Commodities/equipment contracts include all contracts for supplies, materials, and equip-
ment. Equipment items are considered and treated as a capital asset if they have a value of
$3,000 or more and have a useful anticipated life of one year or more.

5.4.2 Responsibilities

Agencies/departments are responsible for submitting requests for funds through the
annual budget process that are needed to support the procurement of commodities and
equipment. Once the Board of Supervisors has appropriated funds for the purposes of the
procurement, the request to procure the commodity or equipment shall be processed
through and approved by the Director of Procurement.

Refer to the County Purchasing Department's Customer Guide for detailed policies and
procedures on these types of procurement activities. Also reference Section 400 of the
County Policy and Procedures Manual for additional guidelines on commodity and equip-
ment contracts.

5.4.3 Length of Term and Bidding Requirement

The duration of commodity and equipment contracts vary depending upon the nature of
the supply or asset that is purchased. Generally, however, these agreements are specific to
a single procurement, wherein a specific bid and ensuing contract leads to a single pro-
curement and the expiration of the contract, or they occur in the form of a master purchase
agreement that extends over a multiple-year period, in which case they are re-bid upon the
expiration of the agreement. Master purchase agreements generally do not extend beyond
a three-year period.

The term of the agreement and provisions for extending it shall be specified in any RFP or
ITB that is issued to procure commodities or equipment.
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5.5 SERVICE CONTRACTS (Amended 2-10-04)

5.5.1 Definition

Service agreements described under this section are provided under contract by a firm, an
individual or group so that the County may obtain professional or technical assistance
which would not be handled by a County employee or group. Architect, engineer, con-
struction project management contracts, and “Human Service Contracts,” as defined in
ensuing sections of this manual, are excluded from this definition.

5.5.2 Contract Criteria

Outside maintenance, consulting, or assistance for other services may be requested by an
agency/department only if one or more of the following conditions exist:

(A)  The work needed is urgent and cannot be met by County employees.

(B)  The work in question is intermittent or irregular and cannot effectively be per-
formed by County employees.

(C)  The work in question demands highly technical or specialized skills that cannot be
secured through County employees.

(D)  The work involves the need for an independent opinion, appraisal, audit or similar
service.

(E)  Aninadequate number of employees are available to accomplish the desired work
within the required timeframe.

5.5.3 Length of Term and Competitive Selection Requirements
(Amended 2-10-04)

The initial contract term (beginning and expiration) and provisions for allowable exten-
sions shall be specified in any RFP that is issued to solicit consulting or other services as
well as any agreement that may emanate from the RFP.

For project-related work, consulting services agreements shall be bid on a project-specific
basis and any ensuing contract that results from the selection process shall expire upon the
completion of the project. Extensions of agreements for consulting services on a project-
specific undertaking shall not be allowed in the absence of a new competitive selection
process unless the extension is needed to complete the original project; i.e., an extension
shall not be allowed to transfer the consultant from one discrete project to another.

In instances where the County retains the services of a consultant for general management
or legal purposes, the agreement may extend anywhere from one to five years before a
new competitive selection process is undertaken. However, agreements that extend
beyond the one-year period must be authorized by the Board of Supervisors and must be
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justified on the basis of unique market forces (e.g. an absence of competition), specialized
service requirements (e.g. legal or technical specialization), or unique financial consider-
ations (e.g. a vendor's need to amortize an investment over a period of time in order to pro-
vide the service).

Services agreements may not extend beyond a five-year period without a new competitive
selection process unless a longer term is specifically approved by the Board based on
unique circumstances.
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5.6 ARCHITECT-ENGINEER-CONSTRUCTION PROJECT
MANAGEMENT CONTRACTS

5.6.1 Definition

It shall be the policy of the Board of Supervisors of Santa Clara County that selection of
contractors by County agencies/departments to provide architectural, engineering, con-
struction project management, land surveying and environmental services shall be on the
basis of demonstrated competence and professional qualifications, rather than competitive
bidding. It is the policy of the Board that County agencies/departments shall encourage
participation of local professional firms in the competition and selection process for
County projects.

5.6.2 Criteria Regarding Length of Contract Term

If the services to be completed under a given contract within this category are tied to a
specific project, the contract term shall be based upon a reasonable estimate of the time
required for the project. This estimate shall be made by the County professionals oversee-
ing the project and shall be subject to negotiation with the contractor.

5.6.3 Extensions of Contract Term

The Director of Procurement shall be authorized to grant contract extensions that involve
no cost increase or are within the agency/department head's contract change order author-
ity and are needed for reasons other than delays or problems caused by the contractor.

5.6.4 Adjustments to Contract Amount

Contract increases may be granted by the Director of Procurement to order changes or
additions in the work within the limits established by the Uniform Public Construction
Cost Accounting Act (PCCAA). Increases necessitated by changes in the project, includ-
ing changes in the purpose of the project, in tenant, or in use or area of a facility judged by
the agency/department head to be significant, shall be submitted to the Board of Supervi-
sors even though the monetary amount of the contract change is within the monetary lim-
its described in PCCAA.

A new procurement shall be considered when there is a major change in scope of the
project, or if the change causes a major delay or makes the fee structure inappropriate, or
if a reasonable price for a contract change order cannot be negotiated.

5.6.5 Vendor Selection -- Major Projects Over $50,000
A Review Board process shall be utilized for major projects.

(A)  The Agency Director (County Director of Capital Programs, County Agency or
Department Head, or representative) will maintain a current list of qualified pro-
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(B)

©)

(D)

5.6.6

fessional consultant firms and will request the consultants to submit their qualifi-
cations. Performance in providing previous services to the County shall be among
the criteria that are used to judge qualifications.

The Director will appoint a review board of qualified professionals, including indi-
viduals familiar with the type of project proposed and the nature of the services
required, and including at least one professional who is not an employee of the
County. The review board will review the qualifications submitted, establish a list
of finalists, and interview the finalist firms.

The Director will negotiate an agreement with the top ranked firm regarding the
extent of services, the amount and method of compensation, and other conditions.
If agreement cannot be reached, the Director will terminate discussion with the
number one selection and open negotiations with the second-ranked firm, and
repeat the process until an agreement is negotiated. Upon successful negotiation,
the Director shall present the contract for approval by the Board. At its discretion,
the Board may accept the Director's recommendations or direct the Director to
enter negotiations with a lower ranked firm.

Alternatively to the process outlined above, the Director may utilize the review
board selection process to establish eligible lists of consultant firms from which
professional service agreements (PSA's) would be awarded. The eligible lists may
be maintained for one or two years depending on the requirements of the agency
for various professional services and the availability of appropriately qualified
firms. Award of a PSA to an eligible firm shall be for a term of two years, or up to
an aggregate fee total of $500,000, whichever occurs first. Awards of individual
project agreements under the terms of the PSA shall not exceed $250,000.

Vendor Selection -- Projects Under $50,000

The Agency Director shall maintain a current file on qualified consultants in each profes-
sional discipline. The Director or designate shall select consultants for specific projects
based on capability and qualifications, and will be responsible for negotiating the consult-
ant's fee up to a maximum amount of $50,000. Evaluations of a contractor's performance
in providing previous service to the County shall be among the criteria that are used to
judge the qualifications of the contractor. Whenever feasible, the selection of a contractor
for projects under $50,000 will be made on a rotational basis.
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5.7 PUBLIC WORKS CONTRACTS (Adopted 6-13-95; Amended
9-9-03)

5.7.1 Definition

The County may enter into public works contracts for the purpose of erecting, construct-
ing, altering, repairing, or improving any public structure, building, road, or other public
improvement of any kind. The County has adopted the use of the Uniform Public Con-
struction Cost Accounting Act (UPCCAA) which, along with the Public Contract Code
(PCC), guides the preparation and administration of the County's public works contracts.

Questions regarding the UPCCAA and/or PCC in relation to a public works bid or con-
tract should be referred to County Counsel and/or the County Director of Procurement.

5.7.2 Administrative Guidelines

Generally, in the case of a public works contract, the County must prepare complete plans
and specifications, advertise for bids, and award the contract to the lowest responsible bid-
der. This procedure is governed in detail by applicable California law, and the County has
little discretion in the application of that law.

The County recognizes its legal obligation to award a public works contract to the lowest
bidder who is "responsible"; i.e., the lowest bidder who has the fitness and capacity to per-
form the work required by the contract. Further, the County recognizes that before reject-
ing any low bidder as "non-responsible", that bidder must be given a hearing on the issue
of its responsibility, and where the County finally finds the bidder non-responsible after
that hearing, the County must state its reasons for doing so in writing. It is the County's
policy to honor the bidder's rights to such due process in every case.

It is also the County's policy to thoroughly investigate each low bidder's fitness and capac-
ity to perform the contract work, and to act aggressively to reject those bids where the evi-
dence of a bidder's non-responsibility merits that rejection.

5.7.3 Contractor Prequalification (Adopted 9-9-03)

Public Contract Code section 20101, enacted effective January 1, 2001, enables public
entities to prequalify contractors (and subcontractors) for bidding on public works
projects. The establishment of a uniform system to evaluate the ability, competency, and
integrity of bidders on public works projects is in the public interest; will result in the con-
struction of public works projects of the highest quality for the lowest costs; and is in fur-
therance of the objectives stated in the Public Contract Code for competitive bidding. This
policy evidences the County’s desire to achieve these goals and implement the process as
set forth in the statute.

The Director of the General Services Agency and the Director of the Roads & Airports
Department may recommend to the Board, on a project-by-project basis, approval of con-
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tractor prequalification and implementation of a standard questionnaire in accordance
with the requirements of PCC §20101. The California State Department of Industrial
Relations, in collaboration with affected agencies and interested parties, has published
model guidelines for rating bidders and drafted a standardized questionnaire for use by
public agencies. The County will use the DIR model questionnaire as a guide in drafting
its own questionnaire and any deviations from the model are subject to review by County
Counsel. The DIR documents and any procedure adopted by the County must meet the
requirements of §20101 which are:

(A)  Use of a standardized questionnaire and financial statement including a completed
statement of the prospective bidder’s experience in performing public works
projects;

(B)  Adoption and application of a uniform system to objectively rate bidders on the
basis of the completed questionnaires and financial statements; and

(C)  Establish a process that allows prospective bidders to dispute the proposed
prequalification rating prior to the closing time for receipt of bids on a project
requiring prequalification by the public entity. The required elements of the appeal
process are detailed in §20101(d)(1), (2), and (3).

Completed prequalification questionnaires and financial statements as well as information
gathered from contractors’ references will be evaluated by a review panel established by
the appropriate Agency/Department Director. Only contractors determined to be qualified
will be provided with bid packages and invited to bid on the particular project subject to
the prequalification procedure.

5.7.4 Project Labor Agreements (Adopted 3-1-05)

A Project Labor Agreement (PLA) is an agreement typically negotiated between a project
owner, construction manager or general contractor, and one or more labor organizations
prior to award of a construction contract. A PLA is designed to eliminate potential project
delays resulting from labor strife, ensure a steady supply of skilled labor on a project, and
provide a contractually binding means of resolving worker grievances. Although PLAs
can be complex, the basic exchange is that the unions agree not to strike while a project is
being built and to use high-speed arbitration to resolve workplace disputes. The owner
agrees to require all contractors and subcontractors to accept the PLA’s terms.

(A)  Purpose

The purpose of this policy is to promote efficiency of construction operations dur-
ing the County’s construction of capital projects and to provide for the peaceful
settlement of labor disputes and grievances without strikes or lockouts, thereby
promoting the public interest in assuring the timely and economical completion of
projects.
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(B)

©

The types of projects that are most amendable PLA usage are large capital projects
that have a substantial financial requirement, are technically complex, involve
numerous contractors and employees in different trades, have critical time lines for
completion, and require a skilled and properly-trained workforce to successfully
complete the work in a proper and timely manner.

Required Analysis

All capital projects having construction costs exceeding ten million dollars
($10,000,000) will be analyzed to determine whether usage of a project PLA will
further a legitimate government interest of the County. Capital projects having
construction costs under ten million dollars ($10,000,000) may be evaluated if a
unique feature or requirement of a project (i.e. time sensitivity in maintaining or
providing a vital government service) would benefit from the use of a PLA. When
staff determines that a legitimate County interest is furthered by implementing a
PLA for a particular capital project, the recommendation will be forwarded to the
Board of Supervisors for consideration.

Conceptual Principles
The negotiations for each PLA will be guided by the following principles:

(1) Stipulations will be established that insure there will be no labor-related
schedule delays, and that this requirement will be met by the numerous
unions working on a project. PLA requirements should be established to
manage union-to-union jurisdictional disputes; for agreement to continue
work during management-labor disagreements and all other project-related
disagreements; for agreement to continue work despite the expiration of col-
lective bargaining agreements; and for financial penalties against a union if
it violates this provision of the agreement.

(2)  Procedures will be established for the expeditious and fair resolution of dis-
putes regarding violations of the no strike and no lockout provisions, juris-
dictional disputes regarding work assignments, and other alleged violations
of the agreement with appropriate and enforceable consequences for those
committing the violation.

(3) PLAs are a risk management tool used to avoid or reduce project costs.
Thus, a PLA that has terms that increase project costs contravenes one of the
primary objectives of having the PLA. While there is some administrative
burden in managing any PLA, the cost of this administrative burden should
be deminimus in relation to the overall administrative cost of a project.

(4) The County will retain its ability to meet all competitive bidding require-
ments of public law. To this end non-union contractors and non-union
employees will not be required to become unionized to work on a PLA
project. Additionally, the County retains the ability to select the lowest qual-
ified bidder regardless of the bidder’s union status.
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)

(6)

(7

(8)

©)

(10)

(11

(12)

PLAs will only apply to public works projects as defined by the Public Con-
tracts Code that have a published prevailing wage for the crafts involved.
PLAs will not apply to regular maintenance or non-construction projects.
PLAs will not apply to any work performed by County employees, and will
not otherwise interfere with normal County operations.

PLAs will provide the County with sole discretion to end, delay, and/or sus-
pend any or all portions of the work covered by the PLA and to combine,
consolidate, modify, and/or not build any one or more of the portions of
work covered by the PLA.

County contracts will require all contractors performing construction work
covered by the PLA (to include sub-contractors of all tiers) to sign the PLA
agreed to between the County and the San Benito and Santa Clara Building
Trades Council (BTC) and agree to be bound by its provisions with no obli-
gation to sign any other local, regional, or national agreement as a condition
of performing work covered by the PLA. Contractors will comply with the
PLA and all applicable provisions of local, state, and federal law.

The PLA will not require any contractor or employee to join any union as a
condition of employment or of being awarded a contract under the PLA.
Agreements may contain a lawful agency shop clause that will require non-
union employees for the period during which they are performing work
under the PLA to pay an agency fee.

The PLA will allow all contractors to use their core workforce, whether
union or non-union. The PLA may also require that for any additional work-
force required outside the core that contractors will use the Union referral
system first, and if the union is unable to supply a worker within a set time
period, will be free to hire any worker it so chooses.

The PLA will give contractors full and exclusive authority over the manage-
ment of their operations, the choice of materials or design in accordance with
the project’s contract documents, and the use of equipment provided that
staffing levels are consistent with established standards for protecting
employees and equipment, that no employee will be required to work in
unsafe or hazardous conditions, and that work assignments to BTC unions
will follow the Procedural Rules of the Plan for the Settlement of Jurisdic-
tional Disputes in the Construction Industry.

Contractors will be required to pay hourly wage rates and benefits that com-
ply with the applicable Santa Clara County prevailing wage rate and benefits
for all craft employees unless the contractor is obligated to a higher rate by
an existing collective bargaining agreement.

Contractors will contribute to health care, pension, and training trust funds
for each of their employees at the rates in accordance with local collective
bargaining agreements.
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(13)

(14)

(15)

(16)

Contractors will guarantee they will not lock out the project site for any rea-
son during execution of the project work that is covered by the PLA.

BTC and the unions will guarantee that at no time during the PLA will there
be any strikes, work stoppages, hand billing, slowdowns, informational pick-
eting, or “sympathy strikes” at the project site for any reason, including labor
disputes due to expiration of current collective bargaining agreements.

PLAs may recognize the unions as having the sole and exclusive bargaining
representatives of all craft employees on the project working within the
scope of the PLA. BTC unions may designate stewards and their authorized
representatives may have access to project sites so long as they do not inter-
fere with employees and their work.

PLAs may establish a coordinated set of job site hours for work, overtime,
shifts, and holidays.
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5.8 HUMAN SERVICES CONTRACTS (Amended 12-12-00)

5.8.1 Definition

Human services contracts are defined as agreements for services which maintain or
improve the social, economic, physical, or mental well-being of persons for whom the
County bears such a responsibility.

5.8.2 Contract Planning and Coordination

Agencies/departments shall be responsible for developing and following procedures
which provide for the adequate advance planning of human services contracts.

Agencies/departments shall make every reasonable effort to ensure, through agency coor-
dination, that services and funding provided by other County agencies are not duplicated.
Agencies/departments that are responsible for oversight of human services contracts and
their funding shall share contract inventories and any other information which may be
appropriate to the coordination effort with the Office of Budget and Analysis (OBA).
Interagency agreements may be utilized to facilitate the coordination effort and avoid
duplicating efforts if such efforts are deemed advisable by County departments and OBA.

5.8.3 Length of Contract Term and Bidding Requirements

The initial contract term and provisions for allowable extensions shall be specified in any
Request For Proposal (RFP) that is issued to solicit the services. The term of the initial
contract shall not exceed three years except where it is known that there are no other
potential contractors available to provide the needed service, or economic factors associ-
ated with the contractor's provision of service make it impractical to limit the initial term
to three years. Contracts shall not be written for more than five years under any circum-
stance, whether for the original contract term or through renewal or amendment. All
Human Services Agreements that extend beyond a one year period shall require Board of
Supervisors approval.

Renewal or extension of a contract for more than three years or for longer than the period
stipulated in the related RFP, whichever is greater, shall be based upon the following crite-
ria:

(A)  Documented lack of other potential providers.

(B)  Substantial start-up costs for facility, equipment, or technology requirements nec-
essary to deliver acceptable service.

(C)  Other criteria stipulated under sole source guidelines (see Section 5.12).
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5.8.4 Adjustments to Contract Amount (Amended 12-12-00)

Compensation to a contractor for the provision of services may be adjusted during the
contract term by the Board or by the County officer having specific delegated authority to
do so when compelling circumstances exist which warrant an increase or decrease in the
contract ceiling. Any of the following may provide a basis for proposing monetary adjust-
ments in a contract:

(A)  An unanticipated reduction or augmentation in funding.

(B)  The level/volume of the contractor's services exceeds original projections to the
extent that the original contract award is insufficient to compensate the contractor
for services provided.

(C)  Governmental requirements for regulations have changed, causing additional costs
to the contractor.

(D) A reallocation of funds from one contractor to another will result in an improved
ability to provide desired service levels.

(E)  Unforeseen and uncontrollable cost increases jeopardize the ability of the contrac-
tor to continue to provide needed services.

5.8.5 Vendor Selection on Human Services Contracts Over $100,000
(Amended 12-12-00)

The County strives to observe impartiality and ensure that all potential contractors are
treated equally. In order to achieve these ends, the Board of Supervisors generally consid-
ers the Request For Proposal (RFP) process as the preferred method for procuring human
services. When releasing RFP's, evaluating proposals, and preparing contracts for presen-
tation to the Board, the agency/department shall:

(A)  Appropriately advertise the release of the RFP. An information copy of each
human service RFP shall be provided to each Board office prior to its release to the
public.

(B)  Prepare, before release of the RFP, relevant criteria for evaluating proposals. Such
criteria shall relate to specifications described in the RFP, and shall generally be
objective in nature although subjective criteria may be included when justified and
documented.

(C)  Determine evaluation procedures that will be utilized including site visits and
interviews with contractor personnel.

(D)  Orient and utilize an evaluation panel that is composed of persons who are quali-
fied to evaluate proposals, including at least one member of the panel who is not an
employee of the County.
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(E)  Prepare documentation, including a scoring recap and financial summary, which
supports the findings and recommendations of the evaluation panel. A summary
of the reasons for the recommendation shall be included in the Board transmittal.
The scoring recap shall be made available to Board members upon request.

(F) Conduct contract discussions with potential providers to advise them of pertinent
performance standards and terms and conditions that will be included in the con-
tract, including liability insurance and bond requirements.

(G)  Prepare and submit contracts for approval as to form and legality by County Coun-
sel.

(H)  Submit contracts for review of insurance and bonding requirements by Risk Man-
agement.

@D Communicate with proposers in writing informing them of the results of the selec-
tion process.

J) Submit the prepared contract to the Board of Supervisors for review and approval.

5.8.6 Administrative Guidelines

Departments/agencies shall conduct post-award administration and performance monitor-
ing on all human services agreements. Contracts will be administered in accordance with
applicable Federal, State, and local laws, regulations and ordinances. Agencies/depart-
ments also will be responsible for providing technical assistance to contractors as neces-

sary.
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5.9 FRANCHISE AND CONCESSION AGREEMENTS/
AGREEMENTS ON THE USE OF COUNTY-OWNED REAL
PROPERTY

5.9.1 Definition

The policies on franchise and concession agreements that are described under this section
include those agreements where the Board of Supervisors approves a concession and/or a
lease of County-owned property to an individual or firm, wherein that individual or firm is
authorized pursuant to the agreement to manage a business for specifically described pur-
poses and under limited conditions on the property in question. The policies in this section
also cover instances where the Board may grant a licensed franchise to do business in the
County; e.g., the Board may license one or more firms to provide paramedic and ambu-
lance services within the County.

This section is not concerned with franchise agreements that may be set forth in ordi-
nances that are adopted by the Board of Supervisors to grant easements and operating per-
mits to public utilities or cable television operators. Nor is this section concerned with
defining conditions under which the Board of Supervisors may approve a lease of County-
owned property to another governmental entity.

5.9.2 Contract Criteria -- Leases and Concessions on Real Property

All leases of County-owned real property to private firms or individuals, including all con-
cessions that are let to operate privately held businesses on County-owned real property,
shall occur pursuant to the formal competitive bidding and sole source criteria that are set
forth in this manual.

The bid process and any contract emanating from that bidding process shall minimally
account for the following:

(A)  The expected uses and use limitations on the property;
(B)  Rental rates, escalators in the rates, and revenue sharing requirements (if any);

(C)  Lessee and lessor requirements with respect to capital improvements and the main-
tenance of improvements on the property;

(D)  The length of the agreement and the conditions under which the lease and/or con-
cession will be extended and/or re-bid;

(E)  Performance requirements that are imposed on the lessee and the conditions under
which the lease and/or concession may be cancelled for failure to perform;

(F)  The contractor's financial capacity to abide by the agreement with the County as
well as the contractor's previously demonstrated experience in providing the ser-
vice in question.
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5.9.3 Contract Criteria -- Licensed Operating Franchises

All licensed concessions that are permitted to operate within the County pursuant to a con-
tract between the County and a private business shall be subject to the competitive bidding
and sole source criteria that are set forth in this manual.

The bid process and any contract emanating from the bidding shall minimally account for
the following:

(A)  Performance requirements that are imposed on the franchise and the conditions
under which the license to operate may be cancelled for failure to perform.

(B)  The length of the franchise and the conditions under which the license to operate
may be extended or re-bid.

(C)  The franchise's financial capacity to carry out the terms and conditions in the
agreement with the County and the franchise's demonstrated experience and past
performance in providing the service in question.

5.9.4 Private Use of County-Owned Property -- Fair Market Considerations

The Board of Supervisors shall seek compensation for a lessee's or concessionaire's use of
County-owned property consistent with fair market values that prevail at the time of bid-
ding and contracting. If there are special circumstances, the Board may waive fair market
considerations if it determines that such action is needed to support a County-sponsored
program and/or subsidize the cost of the lessee's enterprise for the purpose of serving eco-
nomically or physically disadvantaged persons. Under such circumstances, the Board will
strive to maintain a balance between the County's interest in generating revenue and the
need to ensure reasonable public access to the service in question.

Conditions calling for a subsidy of an enterprise that is granted a franchise or permit to
operate on County-owned land shall be set forth in the agreement between the County and
the contractor.

5.9.5 Length of Term

The initial length of a lease of County-owned property, a licensed franchise agreement, or
a granted concession shall be determined by the Board's interest, if any, in encouraging the
stable provision of services from the enterprise. Under any circumstances, the length of an
agreement shall take into account the scope and cost of the lessee's and lessor's initial cap-
ital investment. The lease and/or concession agreement shall be structured so as to allow
the lessee and lessor to reasonably amortize the cost of capital improvements over a period
that is consistent with the anticipated useful life and/or depreciation schedule for the
improvements in question.
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5.10 CONTRACT EMPLOYEES (Amended 12-12-00)

5.10.1 Definition

A contract employee is defined as an individual who is retained under a standard agree-
ment with a County agency or department for the purpose of assuming a defined set of
responsibilities and performing services that are not otherwise provided by a member of
the County's classified service. The contract employee may work on a part-time or full-
time equivalent basis. Individuals who are employees of a corporation or firm that is under
contract to the County are not considered contract employees within the scope of this def-
Inition.

The Board of Supervisors prohibits County departments and agencies from entering into
standard agreements with contract employees if the intent of the contract is to circumvent
the position control process that is administered through the adoption of and amendments
to the annual budget, or if the action is in conflict with the County's classified service and
collective bargaining processes. Generally, the Board will only approve a department's/
agency's use of contract employees when such use is needed to provide specialized skills,
address emergency situations or provide assistance to meet an unusual operational require-
ment.

5.10.2 Responsibilities

Agencies/departments are responsible for justifying the use of contract employees in the
transmittal that is used to place the requested action on the Board's agenda or in the cover
memorandum that is used to forward the request to the Director of Procurement. In addi-
tion, managers who initiate the proposed agreement to retain the services of a contract
employee must work with that employee to complete the "Questionnaire for Determining
Independent Contractor Withholding Status", the Form DAF-E05(a) (Standard Withhold-
ing Form for Standard Agreements), and the Form W-9, "Payer's Request for Taxpayer
Identification Number and Certification". Please refer to the County Purchasing Depart-
ment's Procedures Manual for detailed guidelines in this area.

5.10.3 Length of Contract Term and Bidding Requirements (Amended 12-12-00)

Agreements with Contract Employees shall be evaluated for the purposes of extending,
modifying or terminating the contract on an annual basis. These agreements shall be
exempt from competitive bidding requirements.
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5.11 REQUEST FOR PROPOSALS (RFP) (Amended 12-12-00)

5.11.1 When to use (Amended 12-12-00)

A Request For Proposal (RFP) is used for solicitation purposes when the County's require-
ments are not well defined. The solicitation requires the offeror to prepare a written pro-
posal that explains in detail how the offeror plans to meet the County's requirements.
Innovative ideas and techniques that the offeror feels may benefit the County may be
included in the proposal. Award under this type of solicitation is generally not based abso-
lutely upon the lowest price proposal but upon technical superiority of the offeror's pro-
posal within a reasonable proximity to the proposed prices of other qualified proposers.

5.11.2 Format for RFP Documents (Amended 12-12-00)

Sample RFP formats are available from Purchasing. All RFP's shall contain the following
elements:

(A)  Requirements Statement -- The requirements statement shall state the County's
requirements clearly and concisely. All information presented shall be technically
correct and easily understood. The proposal's specifications shall establish stan-
dards of quality, quantity, and any other measures necessary for acceptable perfor-
mance. All services/products to be delivered under the proposed contract shall be
stated, including any acceptance criteria. The requirements statement shall also
include descriptions, numbers, and formats for oral and/or written reports, as well
as the expected period of performance.

(B)  Responsibility Criteria -- This may include references, financial statements,
licenses, bonding, insurance, etc.

(C)  Information Regarding Submission of RFP Responses -- This section may include
such information as a calendar of milestone events, key dates and times of confer-
ences and progress/status reports, where and to whom proposals are to be submit-
ted, contracts for information purposes, the number of proposals to be submitted,
price limitations, format requirements, etc.

(D)  Evaluation Criteria -- The RFP shall state the criteria on which the proposal will be
evaluated and may include weighted criteria. These criteria shall be related to
specifications set forth in the requirements statement, and shall generally be objec-
tive in nature although subjective criteria may be included when justified and doc-
umented.

(E)  Terms and Conditions -- Key terms and conditions anticipated to be included in a
final contract shall also be stated in the RFP. Examples of terms and conditions that
shall be incorporated in RFP's include policies on subcontracting, certification
requirements (e.g., non-discrimination), the timing of performance evaluations and
the type of criteria that the County will include in a final negotiated contract to
assess the contractor's performance. Required warranties and indemnifications also
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shall be included in the RFP. Vendors shall be instructed to identify in writing any
requested exceptions to the specified terms.

5.11.3 RFP Addenda

If it is determined that amendments to the RFP are necessary, addenda shall be mailed to
all firms who received an RFP. Alterations may include additional information, due date
changes, etc.

5.11.4  Acceptance of Proposals

Proposals are to be received at the time and place specified in the RFP. All received pro-
posals including those that are late shall be time stamped. RFP's are not publicly opened.
Late proposals may be considered if it is determined to be in the best interests of the
County, provided the proposal is received and time stamped within twenty-four hours of
the scheduled closing time and date. Approval of the agency/department head and, if the
proposal is administered by Purchasing, the Director of Procurement shall be required to
accept late proposals.

5.11.5  Confidentiality of Proposals

Proposals are to be maintained as confidential working papers until award is recom-
mended.

5.11.6  Selection of Evaluation Committees

Members of evaluation committees shall be selected based on their qualifications and
appointed by the requesting agency/department head or designee.

5.11.7  Selection of Proposals for Interview

A preliminary review shall be made of the proposals prior to setting up interviews in order
to develop a short list of qualified proposals. The short list shall be comprised of proposals
that house technical specifications that meet the needs of the County. Interviews from the
short list will then be held with all responsible offerors who submit proposals within a
competitive range, price and other relevant factors. Interviews may be waived by the
County on the basis of urgency, the complexity of requirements, and the attendant superi-
ority of a particular proposal.

5.11.8 Interviews

Interviews are held to further explain proposals and to give offerors an opportunity to clar-
ify their ability to meet the needs of the County more effectively.
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5.11.9  Synopsis of Proposals for Board Transmittals (Amended 12-12-00)

A brief synopsis of the evaluation of proposals that are received shall be prepared for all
actions requiring selection/approval by the Board of Supervisors and shall be included in
the Board transmittal.

5.11.10 Release of Information and Competing Proposals

All offerors in a given procurement process shall be given information on the process in
the same manner. Offerors shall be allowed to review all of the proposals in a procurement
process after a contract has been formally awarded to a selected vendor by the County
unless the information that is requested for release has been certified as proprietary by the
submitting offeror.
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5.12 INVITATION TO BID (ITB)

5.12.1 When To Use

The Invitation To Bid (ITB) is used to obtain supplies, equipment, and certain services in
excess of $25,000 that can be clearly specified and awarded to the lowest responsible and
responsive bidder.

5.12.2  Pre-Qualification of Bidders

A two-step bidding process may be used to pre-qualify bidders when the Director of Pro-
curement deems it appropriate. Bidders are pre-qualified by responding to a solicitation
for responsibility. This would include information regarding such factors as financial
background, industry stability, capacity to perform, lines of credit, manufacturers' authori-
zations, relevant experience, etc.

Qualified bidders shall then be asked to participate in a price solicitation.

5.12.3  Pre-Qualification of Commodities

Commodities can be pre-qualified either through study and recommendation by a recog-
nized standards committee appointed by the Director of Procurement, or through a two-
step bidding process.

The following factors, among others, may be used for pre-qualification:

¢ Quality of commodities or services

e Experience with the commodities involved

e Maintenance cost

e Economic life cycle cost

e Length of time the commodity has been on the market

e Compatibility of existing equipment

e Available warranties

e General reputation and experience of the bidder

e Evaluation of the bidder's ability to service the County

e Prior knowledge of an experience with the bidder in terms of past performance

e Other legal protection provided in the purchase

5.12.4 Format for ITB Document

ITB's are prepared by Purchasing. All ITB's shall contain the following elements:
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(A)  Specifications -- clear, concise specifications must be provided. Frequently, speci-
fications state “brand name or equal.” “Brand name” includes identification of
products by manufacturer, make and model. Such identification is intended to be
descriptive, but not restrictive. Bidders offering an “equal” must submit complete
specifications and/or samplers with their bids. Determination of equality shall be at
the sole discretion of the County.

If it has been justified and accepted by the requesting agency/department and the
Director of Procurement or Standards Committee that only one brand can meet the
County's needs, "no exceptions" shall be noted in the specifications.

Documentation for not allowing exceptions must be on file in the Purchasing
Office.

(B)  Responsibility Criteria -- responsibility criteria may include such items as refer-
ences, plan capacity, credit data, financial statements, licenses, bonding, insurance,
etc.

(C)  Information Regarding Submission of a Bid -- this includes the time and date for
bidders' conference (if appropriate), when and how many bids are to be submitted,
contacts for information during the solicitation period, signature requirements on
bids, cost/pricing instructions, etc.

(D)  Terms and Conditions -- terms and conditions that will be incorporated in the pur-
chase order/contract shall be stated in the bid.

5.12.5 Acceptance of Bids

Bids must be received prior to or at the time specified in the bid. Late bids shall not be
considered and shall be returned unopened to the vendor.

5.12.6  Public Bid Opening

A public bid opening shall be held as soon as possible after bid closing.

5.12.7 Reservation to Reject All Bids

Each ITB shall state the County's right to reject any or all bids and waive any irregularities
or informalities therein. The County may:

e Reject all bids when deemed to be in the County's best interest.

e Reject a bid not accompanied by any required bid security or by other data required by
bid documents.

e Reject any bid which is in any way incomplete, irregular, amplified, or qualified, or
otherwise not in compliance with bid documents in all material respects or reasonable
interpretation.
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e Waive any informality, irregularity, immaterial defect, or technicality when deemed to
be in the County's best interest.

5.12.8 Bid Evaluation

(A)  Cost Factors:

(1)

2
3)
4
)

(6)
(7
®)

Total bid price (including any discounts), unit or extended price, and admin-
istrative costs (if applicable).

Hourly rates for specified personnel.
The County's administrative costs.
Maintenance costs and warranty provisions.

Life cycle costs, repurchase value, or residual value of equipment after a
specified number of years in cases where the residual value can be objec-
tively ascertained.

Cost and rate of use of consumables.
Freight, shipping and handling.

Assembling start-up.

(B)  Responsibility Factors:

(D
)
3)

4

©)

(6)
(7
®)
©)

General reputation and experience of the bidder.
Bidder's ability to service the County.

Financial ability of the bidder to successfully meet the requirements of the
contract.

Prior knowledge of and experience with the bidder in terms of past perfor-
mance.

Nature and extent of company data furnished by bidder upon request of the
County.

Size and location of the bidder's warehouse.
Bidder's ability to meet delivery and stocking requirements.
Bidder's experience with the commodities or systems.

Length of time the commodities or systems have been on the market.
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©)

(D)

Responsiveness Factors:

(D
)
3)
4
)

Adherence to all conditions and requirements of the bid specifications.
Quantity and quality of merchandise offered.

Compatibility with existing commodities or systems.

Overall completeness of the commodity line offered.

Delivery or completion date.

Local Preference:

Local Preference guidelines are to be articulated in the ITB.
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5.13 REQUEST FOR QUOTATION

5.13.1 When To Use

The Request For Quotation (RFQ) is used to obtain supplies, equipment, and certain ser-
vices under $25,000 that can be clearly specified and awarded to the lowest responsible
and responsive bidder.

5.13.2 Difference Between RFQ and ITB

All of the policies and procedures that are listed in Section 5.12 (ITB) pertain to RFQ's
except the requirement for public bid opening. There is no public bid opening when an
RFQ is used.

5.13.3  Acceptance of Late Quotations

Late quotations may be accepted with the approval of the Director of Procurement under
the following circumstances:

(A)  No other quotations have been received.

(B)  The quotation has been officially post-marked prior to the closing date and time.
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5.14 REQUEST FOR INFORMATION

5.14.1 When To Use

On occasion, the County may issue a Request For Information (RFI) to solicit feedback on
utilizing a product for a particular purpose or to elicit suggestions as to approach and
methodology from outside vendors and/or contractors. The information requested may
take shape in a concept paper that is prepared and submitted to suggest a new or alterna-
tive approach to providing a particular service, or it may suggest innovative ways to
respond to a special operating or technical requirement.

Issuing an RFI is preferable to using an RFP when the department/agency desires guid-
ance in improving service or in solving a particular problem but is not prepared to develop
exact specifications or defined approaches that vendors may then respond to informal pro-
posals that can be evaluated and ranked on the basis of uniform, pre-established, quantita-
tive criteria. Accordingly, an RFI is generally used to solicit suggestions, ideas or potential
approaches on a non-competitive and non-binding basis. The information gathered from
an RFI may then be used to clarify the County's desired approach, and it may then provide
a basis for preparing a subsequently released RFP.

5.14.2 Format

RFI formats can vary significantly depending upon the nature and focus of the solicitation.
Generally, however, an RFI will include a summary of the operational or technical issue
that is to be addressed along with expectations in relation to the scope, length and timing
of the feedback that is requested.

The RFI should explicitly state that is a non-binding solicitation that may or may not lead
to a subsequent bid process. A highly innovative and cost-effective response to an RFI
also may justify a sole source award of a contract.
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5.15 SOLE SOURCE REQUESTS (Amended 12-12-00)

5.15.1 Policy Statement (Amended 12-12-00)

Sole source justifications are unnecessary during contract renewal/continuation periods
that are expressly provided for in a RFP or other procurement process. However, justifica-
tions are necessary for continuation of services beyond such periods. The agency/depart-
ment must submit justification to and obtain approval from the Board of Supervisors or
the Director of Procurement, whichever is appropriate given the type of contract and dol-
lar amount in question.

5.15.2  Justification for Requesting Sole Source

The following queries should be reviewed in advance of a decision to prepare and request
a sole source contract:

(A)  What capability does the proposed contractor have that is critical to the specific
effort and makes the contractor clearly unique compared to other contractors in the
same general field?

(B)  What prior experience of a highly specialized nature does the proposed contractor
have that is vital to the proposed effort?

(C)  What facilities, staffing, and/or equipment does the proposed contractor have that
are specialized and vital to the commodities or services required?

(D)  Does the proposed contractor have a substantial investment that would have to be
duplicated at the County's expense by another contractor entering the field?

(E)  If schedules are involved, why are they critical and why can the proposed contrac-
tor best meet them?

(F)  Iflack of drawings or specifications is a justification for a sole source acquisition,
why is only the proposed contractor best able to perform under these conditions?
Why are drawings and specifications lacking? How much lead time is required to
obtain drawings and specifications suitable for competition?

(G)  Is competition precluded because of the existence of patent rights, copyrights, or
secret processes?

(H)  Does this acquisition require compatibility with any existing County equipment?

)] What unique characteristic does the equipment or material offered by the proposed
contractor possess that is required to meet the County's needs?

J) Is competition precluded because of existing equipment maintenance programs/
contracts?
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5.15.3 How To Request

Sole source justifications shall be included in the agenda transmittal cover memorandum
that is included with contracts that are forwarded to the Board or in a separate memoran-
dum if the agreement is forwarded to the Director of Procurement.
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5.16 CONFLICT OF INTEREST AND DISCLOSURE
REQUIREMENTS

This section defines conflict of interest and disclosure requirements as they relate to the
County's bidding and contracting practices. The section outlines California laws that
establish disclosure requirements, lists the conditions under which a conflict of interest
exists in relation to a public official's or employee's actions, and discusses disqualification
requirements. The provisions in this Section apply to all elected officials, appointed offi-
cials and commissioners, and employees of the County.

It is a policy of the Santa Clara County Board of Supervisors to promote business prac-
tices that facilitate compliance on the part of its members, the County's employees, and
any agents that may be acting on behalf of the County with conflict of interest and disclo-
sure requirements. Further, Board policy requires County officials and employees to seek
advice from County Counsel whenever they believe that a conflict of interest may occur in
relation to a pending action or decision.

5.16.1 California Legal Requirements

California laws on conflict of interest and disclosure requirements principally emanate
from a history of common law concepts and, in particular, the California Political Reform
Act of 1974. The Act is an initiative measure which, in addition to regulating conflict mat-
ters that involve public contracts, seeks to regulate campaign expenditures, lobbying and
certain election issues. The Act contains both disclosure and disqualification require-
ments.

(A) Disclosure: The Act requires that certain specific County officials (including mem-
bers of the Board of Supervisors, members of the Planning Commission, the Dis-
trict Attorney, the County Counsel and the County Treasurer) periodically file
formal statements disclosing certain of their assets and income. Generally, this
includes real property owned within the County, all investments in businesses that
do business in the County, all sources of income aggregating $250 or more that do
business in the County, and all gifts valued at $50 or more. These statements are
matters of public record, and are therefore available to the public upon request.

The County, as required by the Act, has enacted a County Conflict of Interest Ordi-
nance which identifies by County department each position within the department
that is involved in the County’s decision making process, and specifies the types of
assets and sources of income that must be reported by the holder of each desig-
nated position. Designated employees must also periodically file an appropriate
disclosure statement which becomes part of the public record.

Employees in designated positions are routinely informed of their reporting
requirements by their management. However, if any employee is uncertain as to
their reporting status, or believes that their position should be but is not designated
for reporting, should contact their department management.
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(B)

©)

(D)

(E)

(F)

5.16.2

Conlflict of Interest Defined: A public official or employee has a conflict of interest
when:

(1) The official makes, participates in, or uses his or her official position to
influence a government decision;

(2) It is foreseeable that the decision will affect the official's economic interest;
(3) The effect of the decision on the official's economic interest will be material;

(4) The effect of the decision on the official's economic interest will be distin-
guishable from its effect on the public generally.

It can be difficult to properly apply these four elements to a specific contract
action. Any County official or employee involved in a contract action who has any
question as to the application of these elements should contact the office of the
County Counsel for advice as to the proper course of action. Generally, County
officers and employees should avoid even the appearance of impropriety where
potential conflicts of interest are concerned.

Disqualification: When a public official determines that a particular governmental
decision will foreseeably and materially effect his or her economic interest in a
manner that is different from the effect on the general public, the official has a con-
flict of interest. In such cases, the official is not counted for purposes of establish-
ing a quorum, and must not vote on, make, participate in, or attempt to influence
the decision. This is called disqualification. When an official disqualifies himself
or herself from a governmental decision because of a conflict of interest, the rea-
son for the disqualification must be announced (in the case of a member of a vot-
ing body), or disclosed in writing (in the case of all other officials).

Effect on a Contract Made When a Conflict Exists: Such a contract may be void,
depending on the circumstances.

Penalties for Violation of the Act: Violation of the disclosure or conflict provisions
of the Act can result in both administrative and criminal penalties.

Fair Political Practices Commission: This State Commission was established under
the Act. Questions regarding the Act can be addressed to the Commission's staff.
Complaints concerning violations of the conflict of interest provisions of the Act
should be made to the Santa Clara County District Attorney, the Enforcement
Division of the Fair Political Practices Commission, or the State Attorney General.

California Government Code Sections 1090-1097

Government Code Sections 1090-1097 prohibit county officers and employees from being
"financially interested" in contracts "made" by them or by bodies of which they are mem-
bers, unless those interests are specifically defined in Government Code Section 1091 as

"remote" and are disclosed on the record and the individual abstains in the "making" of the
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contract. The courts have construed the word "made" in Section 1090 so broadly that any-
one who advises or recommends entering into a contract is deemed to have participated in
the "making" of the contract.

Generally, compliance with the Fair Political Practices Act will insure compliance with
these Code sections. However, there may be cases where compliance with the Act does
not insure compliance with Sections 1090-1097. If there is any uncertainty, the County
official or employee involved should contact the office of the County Counsel for advice
on the proper course of action.

5.16.3 Code of Ethics for Board of Supervisors

The Santa Clara County Board of Supervisors has adopted a Code of Ethics which, among
variously prescribed rules of conduct, prohibits a Board member from participating “in a
governmental decision in which he or she has a close personal interest which would tend
to impair the exercise of independent judgment in the public interest.” The same Code also
prohibits a Board member from knowingly taking action that would result in a financial
conflict of interest. By reference, the Board's adopted Code of Ethics and its sections on
personal and financial conflicts are made a part of this manual (see Appendix A-169).

5.16.4 Limitation of this Section

This section is only a summary of the most important law concerning disclosure and con-
flicts of interest applicable to actions by County officials and employees involving County
contracts. The section is not comprehensive as to contract actions, and it does not address
other areas of potential conflicts such as holding incompatible offices or engaging in paid
activities that are incompatible with County employment. Thus, County officials and
employees considering any action that raises an issue of potential conflict of interest
should contact the office of the County Counsel for advice as to the proper course of
action.
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5.17

(A)

(B)

©)

(D)

(E)

(F)

(G)

PRO BONO POLICY FOR CONTRACT PROVIDERS OF
LEGAL SERVICES (Adopted 10-29-02)

A contract for legal services with the County shall include a certification by the
contracting firm that the firm agrees to make a good faith effort to provide at least
30 hours of pro bono legal services, during each year of the contract, multiplied by
the number of full time attorneys in the firm. The number of hours shall be pro-
rated on a calendar day basis for any contract period that is less than a full year.

For the purpose of this policy, pro bono legal service means:
(1) provision of legal services without fee or expectation of fee:
(a) to low income individuals, or

(b) to charitable, civic, community, governmental or educational organi-
zations in matters that are designed primarily to address the needs of
low income individuals;

(2) provision of legal services without fee or with substantially reduced fee to
groups or organizations seeking to secure or protect civil rights, civil liber-
ties or public rights; or

(3) participation in activities without fee to improve the law, the legal system or
the legal profession.

Contracting firms are encouraged to provide pro bono legal services through the
Pro Bono Project (which provides pro bono legal services to low income individu-
als with civil disputes in the County of Santa Clara), or to individuals or organiza-
tions within the County of Santa Clara.

Each contracting firm shall provide the County Counsel with a report on the firm’s
pro bono activities within 30 days of the end of each contract year, and when sub-
mitting the firm’s final invoice to the County. The report shall include the number
of full time attorneys in the firm, the number of pro bono hours provided by the
firm, and, if appropriate, the nature of the pro bono legal services provided.

If a contracting firm fails to make a good faith effort to meet the requirements of
this policy, the failure may be considered by the County in determining whether to
renew the firm’s existing contract, or whether to award the firm any future con-
tract.

This policy is not applicable to contracts with a maximum amount payable of less
than $50,000 for each year of the contract.

This policy is not applicable to contracts with, or appointments made by the judi-
ciary of, an attorney, law firm, or organization for the purpose of providing legal
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representation to low or middle-income persons, in either civil, criminal, or
administrative matters.
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