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I. Felony Sentencing On or After October 1, 2011: Working with AB 109, AB 
116, AB 117 and ABXI 17 

a. Is the person currently convicted of a serious felony, violent felony, or a 
crime requiring 290 registration, or a crime where there is a §186.11 
enhancement? (AB 117: § 1170 (h)(3)) 

i. Yes: Standard sentencing laws apply; the person is eligible for 
CDCR or probation (AB 117: § 1170 (h)(3); AB 117: § 1170 (a)(3)-
(d); AB 117: § 1170.1; PC § 1203; PC § 1203.1 (a)) 

ii. No: Proceed to Question 2 
b. Does the person have a prior conviction for a serious felony, violent felony, 

or offense requiring 290 registration? (AB 117: § 1170 (h)(3)) 
i. Yes: Standard sentencing laws apply; the person is eligible for 

CDCR or probation (AB 117: § 1170 (h)(3); AB 117: § 1170 (a)(3)-
(d); AB 117: § 1170 (b); AB 117: § 1170.1; PC §§ 667 (b)-
(i)/1170.12; PC § 667 (b); AB 117: 667.5(b); PC § 1203; PC § 
1203.1 (a)) 

ii. Note that the statute says “prior conviction”, so a juvenile 
adjudication that will qualify as a strike under the Three Strikes law 
shouldn’t affect someone’s §1170(h) eligibility because a juvenile 
adjudication isn’t a conviction. (See People v. Pacheco (2011) 194 
Cal.App.4th 343, 346.) 

iii. While a prior conviction can be dismissed pursuant to PC§1385 for 3 
Strikes sentencing purposes, it may not be §1385’d to render a 
person eligible for §1170(h) sentencing. (AB 117: §1170(f)) 

iv. No: Proceed to Question 3 
c. Do all the charges qualify for sentencing under §1170(h)? See list provided 

of crimes specifically listed in AB 109, AB 117, and ABXI 17. PC §18 was 
amended to say that , except where a different punishment is prescribed, 
every felony is punishable by imprisonment for 16 months, or two or three 
years in state prison unless the offense is punishable pursuant to 
subdivision (h) of Section 1170. (ABXI 17) 

i. Yes: A felony punishable under 1170 (h) shall be punishable by 
imprisonment in the county jail for the term described in the offense 
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(AB 117: § 1170 (h)(2)), or punishable in the county jail for a term 
of 16 months, 2 or 3 years  (AB 117: §1170 (h)(1)) 

1. Court may: 
a. Order the person to serve a full term in county jail as 

determined in accordance with the applicable 
sentencing law; or 

b. Impose the sentence, then suspend execution of a 
“concluding portion of the term” selected at the court’s 
discretion. (ABXI 17: 1170(h)(5)(B) 

i. The person will be supervised by Probation 
during this concluding portion of the term 

ii. The terms, conditions and procedures will be 
similar to probation 

iii. It is mandatory, but eligible for early 
termination by court order 

iv. The person will get day for day credits during 
this time. 

c. Stay sentencing, grant the person probation and order 
the person to serve a term of confinement in the county 
jail as a condition of probation (PC § 1203; PC § 
1203.1(a)) 

2. Proceed to Question 4 
ii. No: If ANY charges do not qualify for sentencing under § 1170 (h), 

standard felony sentencing laws apply; the person is eligible for 
CDCR or possibly probation (AB 117: § 1170 (h)(3); AB 117: § 
1170 (a)(3)-(d); AB 117: § 1170.1; PC § 1203; PC § 1203.1 (a)) 

d. Did the Court sentence the person pursuant to § 1170 (h)?  
i. Yes: 

1. Make sure the record is clear about the sentence and credits 
2. Object and appeal any errors 
3. Until it is clarified, consider objecting and appealing terms 

and conditions attached to the “concluding portion of the 
sentence” 

4. Confinement in the county jail for more than one year will 
qualify as a “prison prior” in future criminal actions (ABXI 
17: § 667.5 (b)) 

ii. No:  Court placed the person on felony probation: 
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iii. If the person was originally charged with all § 1170 (h) felonies, the 
person cannot be sent to CDCR upon revocation of the person’s 
probation, as disposition is controlled by AB 117: § 1170(h)(1) and 
(2) 

II. Credit Scheme Under AB 109/AB 117 as of October 1, 2011 
a. Misdemeanants, §1170 (h) felons, people with a strike prior, and people 

charged with a serious felony are eligible to earn presentence good 
time/work time credit at a rate of 2:2 if the crime was committed on/after 
October 1, 2011 (§ 4019) 

i.  “A term of 4 days will be deemed to have been served for every 2 
days actually spent in custody” (§ 4019 (f)) 

ii. In order to receive § 4019 credits, the person must be committed for 
a period of 4 days or longer (§ 4019 (e)) 

b. People convicted of a violent felony are limited to 15% credit under § 
2933.1 

i. Should person receive felony probation in lieu of a prison sentence, 
person will serve the county jail term at a rate of 2:2. 

ii. But, if probation  is revoked and the person is sentenced to prison, 
the local conduct credits will be recalculated to reflect an earning 
rate of only 15% (§ 2933.1) 

c. People convicted of murder do not receive good time/work time credit, only 
day for day credits. (§ 2933.2) 

d. For crimes committed before October 1, 2011, in an attempt to make the 
legislation prospective, the statute states that “any days earned by a prisoner 
prior to October 1, 2011, shall be calculated at the rate required by the prior 
law.” (PC 4109(h)). See the credits flow chart as to what arguments need to 
be made.  

III. Parole and Community Release 
a. Individuals released from CDCR On/After October 1, 2011 until June 30, 

2013 
i. Was the individual serving a prison term for: 

1. A serious felony? 
2. A violent felony? 
3. A crime for which the defendant was sentenced as a third 

striker? 
4. A crime where person is classified as a High Risk Sex 

Offender pursuant to PC §13885.4? 
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5. A crime where person must undergo treatment by DMH, i.e., 
person is a MDO under PC §2932? 

ii. If the answer is “Yes” to any question above, the person will be 
subject to the jurisdiction of and parole supervision by CDCR (AB 
117, SEC 37: § 3000.08 (a)(1)-(5)) 

1. Morrisey Hearings 
2. If the parolee is found in violation, the maximum punishment 

is six months in the county jail 
iii. If the answer is “No”, the person will be placed on PostRelease 

Community Supervision (PRCS). (AB 117: § 3000.08 (b); AB 109: § 
3450) in the person’s last county of legal residence (AB 117: § 3003 
(a)).  

1. Person will be subject to PRCS, which will consist of 
evidence-based practices (AB 117: § 3451).   

2. The person will be subject to agreed upon intermediate 
sanctions upon a showing of good cause without a violation 
hearing. (AB 117: § 3453) 

3. Violations are filed by the supervising agency when 
intermediate sanctions are not appropriate. The Public 
Defender will be involved in the violation hearings (AB 117: 
§ 3455 (a) by inference) 

4. No person on PRCS shall be returned to prison for violating 
any condition of one’s supervision agreement (AB 109: § 
3458) 

5. CDCR does not have jurisdiction over people on PRCS (AB 
109: § 3457) 

b. Parolees Released From CDCR on Parole Before October 1, 2011 
i. Parolees released from CDCR before October 1, 2011 remain under 

the supervision of CDCR    (AB 117: § 3000.09 (a)) 
1. Parolee may be terminated from parole if one of the following 

occurs: jurisdiction terminates as a matter of law; supervising 
agent recommends to parole authority that Parolee be 
discharged and parole authority approves; the Parolee 
qualifies for supervision under § 3000.08 and completes 6 
consecutive months of parole with no violations and 
supervising agent recommends to parole authority that 
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Parolee be discharged and parole authority approves (AB 
117: § 3000.09 (b)(1)-(3)) 

2. Parolees who violated a parole condition shall be subject to 
parole revocation process in accordance with § 3000.08 (f) 
(AB 117: § 3000.09 (d)) 

3. Parolees held in custody for a parole violation on October 1, 
2011 are subject to the jurisdiction of CDCR-BPH and may 
be returned to prison.  Upon completion of the term, Parolee 
will be placed under either parole supervision of CDCR (AB 
117: § 3000.08) or placed on PRCS (AB 109: § 3450). (AB 
117: § 3000.09 (c)) 

c. Parolees Released On/After June 30, 2013 
i. Was Parolee serving a prison term for: 

1. A serious felony? 
2. A violent felony? 
3. A crime for which the defendant was sentenced as a third 

striker? 
4. A crime where person is classified as a High Risk Sex 

Offender? 
5. A crime where person must undergo treatment by DMH/ 

person is a MDO? 
ii. If the answer is “Yes” to any question above, the person will be 

subject to parole supervision by CDCR and under the jurisdiction of 
the Court in the county where Parolee is released or resides for the 
purposes of parole revocation hearings (AB 117§ 3000.08 (a)(1)-(5)) 

1. Parole Authority may impose sanctions when good cause is 
found that Parolee has committed a violation of law or of 
conditions of parole (AB 117§ 3000.08 (d)-(e)) 

2. Parole Agency shall, after assessment that intermediate 
sanctions are not appropriate, petition the revocation hearing 
officer (AB 117: GC § 71622.5) to revoke parole (AB 117§ 
3000.08 (f))  

a. Revocation Hearing Officer may return Parolee to 
parole supervision with modified conditions; revoke 
parole and order Parolee to serve a period of 
confinement in the county jail (no more than 180 
days); refer Parolee to a reentry court, under § 3015, or 
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other evidence-based program (AB 117, § 3000.08 
(f)(1)-(3),(g)) 

b. The Public Defender may be involved in these parole 
revocation hearings (Valdivia Injunction (Valdivia v. 
Davis (ED Cal 2002) 206 F. Supp. 2d 1068 (Entitled 
parolees to appointed counsel, as well as procedural 
rights to a hearing)) 

iii. If the answer is “No”, the person will be placed on PostRelease 
Community Supervision (PRCS) (AB 117 § 3000.08 (b); § 3450) in 
the person’s last county of legal residence (AB 117: § 3003 (a)). The 
person will be subject to PRCS, which will consist of evidence-
based practices (AB 117: § 3451).  The Public Defender will be 
involved in the violation hearings (AB 117: § 3455 (a) by inference) 

1. No person on PRCS shall be returned to prison for violating 
any condition of one’s supervision agreement (AB 109: § 
3458) 

2. CDCR does not have jurisdiction over people on PRCS (AB 
109: § 3457) 

 
 


