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ENDORSED FILED 
SAN MATEO COUNTY 

FEB 16 2006 

SUPERIOR COURT OF TIIE STATE OF CALIFORNIA 

COUNTY OF SAN MATEO 

CITY OF SAN JOSE, a municipal 
corporation; REDEVELOPMENT 
AGENCY OF TIIE CITY OF SAN 
JOSE, 

Plaintiffs and Petitioners, 

vs. 

COUNTY OF SANTA CLARA; 
SANTA CLARA COUNTY 
FINANCING AUTHORITY; SILICON 
VALLEY TIIEATRE; FINANCIAL 
CORPORATION; and DOES I-50, 
inclusive, 

Defendants and Respondents. 
I 

AND RELATED CROSS-ACTION 
____________________ ~I 

Civil No. 442629 

ORDER ON DEFENDANTS' 
MOTION FOR SUMMARY 
JUDGMENT, OR 
ALTERNATIVELY FOR 
SUMMARY ADJUDICATION OF 
ISSUES, AS TO PLAINTIFFS' 
SECOND AMENDED COMPLAINT 

Date: January 31, 2006 
Dept: 2, Law & Motion 
Hon. Marie S. Weiner 

The motion of Defendants County of Santa Clara, Santa Clara County Financing 

Authority, and Silicon Valley Theatre Financing COIpO'l'tion for summary judgment, and 

alternatively for summary adjudication of issues, as to Plaintiffs' Second Amended 

Complaint and the motion for Plaintiffs and Cross-Defendants City of San Jose and San 
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Jose Redevelopment Agency for summary judgmen~ and alternatively for summary 

adjudication of issues. as to the Cross~Complaint of the County of Santa Clara, came on 

regularly for bearing on January 31, 2006 in Department 2, Law & Motion Department of 

this Court, before the Honorable Marie S. Weiner. Gregory Sebastinelli, Esq. and Melissa 

Kiniyalocts, Esq., Deputy County Counsel for the County of Santa Clara, appeared on 

behalf of Defendants and Cross-Complainant. Joseph DiCuiccio, Esq., Senior Deputy 

City Attorney for the City of San Jose, appeared on behalf of Plaintiffs and Cross-

Defendants. 

Upon due consideration of the briefs and evidence presented by the parties, the 

oral argument of counsel, all files and records in the case, and having taken the matter 

under submission, the Court finds as follows: 

MOTIONS REGARDING THE SECOND AMENDED COMPLAINT 

Procedural Background and Allegations of the o,mplaint 

The original Complaint was filed August 2, 2004 alleging two causes of action, 

namely declaratory relief and injunctive relief, founded upon the alleged breach of a 

written agreement between.the City and the County dated May 21 , 2001.' That 

Complaint was served upon all Defendants on August 2, 2004. 

The dispute involves the decision of County to lease land on the County 

fairgrounds for creation of the Silicon Valley House afBIues Theatre and for issuance of 

bond financing for its development. On May IS, 2004, the County adopted a Resolution 

approving the bond financing, approving the form the lease between the County and 

No contract was attached to the original Complaint, which alleged that the 
agreement was dated May 21 ,2001. It was revealed in the amended complaints, which 
attached the document, that the Agreement is dated May 22, 200 I. 
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Silicon Valley Theatre Financing Corporation, and authorizing the Counly Executive to 

n·egotiate the final terms ofthe lease for this concert hall. It is this action by the County, 

and subsequent activities of the Silicon Valley Theatre Financing Corporation and the 

Santa Clara County Financing Authority in this regard, that is contested by this lawsuit. 

Plaintiffs claim that the County had to seek approval from the Plaintiffs first, 

pursuant to the agreement. Defendants claim, and it is aJlegcd in the Cross-complaint, that 

the City does not want to give any such approval, because the Plaintiffs are now working 

to create a similar music theatre in downtown San Jose. Defendants claim that they do not 

need approval of the Plaintiffs, because the project is on County owned land, exempt from 

the agreement. 

A First Amended Complaint was filed on October 14, 2004, now alleging. first 

cause of action for declaratory relief and a second cause of action for interference with 

contractual relations. 

On December 13, 2004, after sustaining of a demurrer, a Second Amended 

Complaint was filed, now coupled (for the first time) as a "petition for writ ofmand.te". 

By this document, Plaintiffs bring a complaint for (1) declaratory relief, (2) interference 

with contractual relations, (3) breach of contract, and a petition for writ of mandate for 

(4) • writ determining that the proposal is contrary to the General Plan of the County, and 

thus unlawful, pursuant to C.C.P. Sections 1085 and 1087, and (5) a writ determining that 

the proposal is contrary to the General Plan of the County, and thus the resolution was an 

abuse of discretion, pursuant to C.C.P. Sections 1094.5 and 1094.6. 

The first three causes of action in the Second Amended Complaint are based upon 

a provision ofthe Amended and Restated Agreement between the City and the County 
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and the Redevelopment Agency ofthe City of San Jose dated May 22, 2001 (the 

"Agreement"). Section VU(L) of the Agreement states: 

County Buildings of Facilities. The land use provisions arthis Agreement 

shall not apply to County owned land or facilities, or to facilities leased 

andlor operated by County so long as they are used for County government 

purposes. 

In general, under the Agreement, the City and County agree to work together and confer 

with each other regarding development and redevelopment in the area, and it provides for 

certain tax sharing. The Plaintiffs claim that the resolution approving a bond funding for 

and approving a lease for the House afBIues on the County fairgrounds is a violation of 

the Agreement, and Def~ndants say that it is not. 

Contract interpretation is an issue of law for determination by the Court. The 

mutual intention of the parties at the time the contract is formed governs its interpretation. 

Civil Code §1 636; Montrose Chemical Corn. v. Admiral Ins. Co. ( 1995) 10 Cal.4th 645, 

666. The Court is to look fOT the expressed intention of the parties under an objective 

standard, not evidence of the subjective understanding of the parties. Witkin, 1 Summary 

of California Law (10- Ed. 2005) Contracts §744. Such intention is to he inferred, if 

possible, solely from the written provisions of the contract. Civil Code § 1639; Montrose, 

at p. 666. "The language of a contract is to govern its interpretation, if the language is 

clear and explicit, and does not involve an absurdity." Civil Code §1638. 

The "clear and explicit" meaning of these provisions. interpreted in their 
"ordinary and popular sense." controls judicial interpretation unless "used 
by the parties in a technical sense, or unless a special meaning is given to 
them by usage." [Citations.] If the meaning a Jayperson would ascribe to 
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the language of a contract . . . is clear and unambiguous. a court will apply 
that meaning. [Citations.} 

Montrose, 10 CalAth at pp. 666-667; see also Civil Code Sections 1638, 1644, and 1645. 

The Agreement reflects the mutual concerns of the City and County regarding 

decisions as to development and redevelopment; and the issuan~ of permits. the 

establishment of zoning, etc., which pertain to the use of land in tbe City and in tbe 

County. Provision VIJ(L) is logical and unambiguous in its language and application: 

"County Buildings of Facilities. Tbe land use provisions of this Agreement shall not apply 

to County owned land or facilities, or to facilities leased and/or operated by County so 

long as they are used for County government purposes." It clearly states that the 

Agreement does not apply to "County owned land or facilities". It goes on to say that the 

Agreement does not apply to "facilities leased and/or operated by County so long as they 

are used for County government purposes." As the fairgrounds is undisputed property 

which is owned by the County. its use is not subject to the Agreement. 

Plaintiffs claims that the tenn "so long as they are used for County government 

purposes" modifies the tenn "County owned land or facilities" . That is not the structure 

of this sentence, as clearly drafted. Given the comma in the sentence, the last tenn only 

applies to County leased andlor operated facilities, but does not apply to County owned 

facilities. ]n order to have the "County government purposes" limitation apply to County 

owned land, there would have to be a comma after the phrase "or to facilities leased 

and/or operated by County" - but there is not. 

"If the terms of a promise are in any respect ambiguous or uncertain, it must be 

interpreted in the sense in which the promisor believed, at the time of making it,. that the 

promisee understood it." Civil Code §1649. Plaintiffs ask this Court to find the existence 
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of an ambiguity, to consider the testimony of the City's personnel and representatives 

stating that they meant the Agreement to apply to all county owned property, and to 

consider evidence of prior agreements between the parties as well as subsequent conduct 

of the parties, This triggers the Parol Evidence Rule. It also ignores the interpretation 

guide under Section 1649 that the Court should look at the understanding of the County, 

not the belief of the City. 

Code of Civil Procedure Section 1856 bars consideration of the evidence that 

Plaintiffs seek to present. First, Plaintiffs ignore the express integration provision (also 

known as a "merger clause") of the Agreement which these sophisticated parties 

negotiated through their counsel, as set forth in Paragraph VIIl(A). Indeed that provision 

of the Agreement explicitly provides that the 2001 Agreement supersedes all prior 

agreements, including the ones that the Plaintiffs ask this Court to consider.2 See also 

Civil Code § 1625. Thus the parties have explicitly adopted the 2001 Agreement as the 

final and complete expression of their understanding. C. C.P. § 1856(a), (b), (d). 

Second, Plaintiffs have not presented any issue of fraud or illegality in the nature of 

the Agreement itselE C.C.P. §1856(g). Thus parol evidence is not considered. 

, 
The provision states: 

Agreement Contains An Understandings, This document represents the 
entire and integrated agreement between Agency, County and City and 
supersedes all prior negotiations, representations, or agreements, either 
written or oral, including the Tax Sharing Agreement, the Tax Allocation 
Agreement, and the 1993 Agreement, This document may be amended 
only by written instrument, signed by the governing boards of the Agency, 
County'and City, except that the Agreement entered into pursuant to 
paragraph vn.E., above shall be incorporated into this Agreement as if set 
forth herein. 
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Third, and most importantly, there is no ambigUity in the first instance. The 

Agreement provision is clear, unambiguous, and logical as written. That the Plaintiffs now 

wish to write it differently does not create an ambiguity - especially as the Court must 

look at the intention of the parties at the time oj contracting, not now. 

Thus, as the contract interpretation is a matter of]aw for determination by the 

Court, and there are no i9sues of material disputed fact to be considered here by the Court 

in making the detennination of interpretation, the motion for summary adjudication of the 

first, second, and third causes of action in favor of Defendants and against Plaintiffs is 

GRANTED, as there is no showing afany breach of the Agreement since the Agreement 

does not apply to County owned land, and it is undisputed that the fairgrounds property is 

owned by the County. 

Application of Statule of Limitations to the Petition for Writ 

The Fifth "Cause of Action" Seeking Petition for Writ 

Plaintiffs' fifth claim seeks a writ of mandate, detennining that having a House of 

Blues Theater on the County fairgrounds is contrary to the General Plan of the County, 

pursuant to Code of Civil Procedure Section 1094.5. That law specifically provides for a 

"writ", and Section 1094.6 provides that a "petition for writ of mandate" must be filed 

within certain time periods. 

A lawsuit seeking declaratory relief and injunction is no/ the same as a petition for 

writ. Sierra Canyon CQ. v. California Coastal Commission (2004) 120 CaI.App.4th 663. 

If a statute requires that a govenunental decision must be contested by a petition for writ 

within a particular time period, then it is a petition for writ (not something else) that must 

be filed within the statutory time period. Id. 
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A failure to file a petition for writ of mandate within the statutory time period is 

jurisdictional, and thus is not subject to waiver, but rather affects the ability of the Court 

to determine the claim at a1l . 

Section 1094.6 sets a 9O-day limitation on filing a petition for writ of mandate to 

review a municipal decision. It is undisputed that Plaintiffs did 1101 file any "petition for 

writ of mandate" until it amended its complaint to add a petition., by filing of the Second 

Amended Complaint on December 13, 2004. Thus, it is not subject to dispute that a 

"petition for writ" was not filed within 90 days of the resolution contested by Plaintiffs' 

fifth claim. 

The Court of Appeal held in Donnellan v. City of Novato (2001) 86 Cal.App.4th 

1097, that the 90 days does not run unless and until the applicant or effected employee 

received proper statutory service of the subject decision including notice under Section 

1094.6(1) that judicial review must be sought within 90 day under Section 1094.6. There 

is no showing here that any such Section 1094.6(f) notice was given to the applicant. 

On the other hand, the Plaintiffs are no/ the applicant. They are an interested 

person who wants to attack the decision of the County, but they are nol a person entitled 

to Section 1094.6(1) notice as they are not a statutory-defined "party" under that section.l 

It should be noted that Section 1094.6(g) provides that if there is a conflicting 

provision or law providing a shorter statute of limitations, '<the shorter statute of 

limitations shall apply." 

J "As used in this subdivision, 'party' means an officer or employee who has 
been suspended, demoted or dismissed; a person whose pennit, license. or other 
entitlement has been revoked or suspended, or whpse application for a permit, license, or 
other entitlement has been denied; or a person whose application for a retirement benefit 
or allowance has been denied." 
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Accordingly, the motion for summary adjudication as to the fifth "cause of action" 

brought as a "petition for writ" is GRANTED, on the basis of the statute oflimitations. 

The Fourth "Cause of Action" for Petition for Writ 

As its fourth claim, Plaintiffs seek a petition for writ of mandate determining tbat 

having a House of Blues Theater on the County fairgrounds is contrary to the General 

Plan of the County, and thus wnawfuJ, pursuant to C.C.P. Sections 1085 and 1087. The 

applicable statute oflimitations has broader language than Section 1094.6, in that it 

provideS for the bringing of an "action or proceeding" within the statuto!), time period -

and thus does not necessarily suffer the same fate as the fifth "cause of action" seeking a 

petition for writ. 

The parties appear to concur that the applicable statute of limitations is 

Government Code Section 65009( d), pertaining to challenges to planning and land use 

decisions of cities, counties, and other governmental agencies, as no statute of limitations 

is listed in the Code of Civil Procedure at Section 1085 el seq. Section 65009(c) states, in 

pertinent part: "[N]o action or proceeding shall be maintained in any of the following 

cases by any person unless the action or proceeding is commenced and service is made on 

the legislative body within 90 days after the legislative body's decision." Section 65009(e) 

provides: "Upon the expiration of the time limits provided for in this section, all persons 

are barred from any further action or proceeding." 

Materially, under Section 65009( d), the action or proceeding must he filed within 

90 days and must be served within 90 days. The Honorable Robert Foiles of this Court, 

on demurrer, held that the claim asserted here may "relate back" to the original filing of 
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the complaint Judge Foiles did not address nor rule upon the requirement of service 

within 90 days - which the moving party now raises on motion for summary adjudication. 

Here, the original complaint was filed within 90 days and served within 90 days of 

the May 18, 2004 resolution approval by the County, but the complaint was not amended 

to add a Petition for Writ of Mandate nor was that «Petition" served until after 90 days. 

The legislative history, set forth in Section 65009(8) "declares that time is of the 

essence, and certainty in development projects is crucial." Wagner v. City of South 

Pasadena (2000) 78 Cal.App.4th 943, 948 (addressing the issue of service withio 90 days). 

As previously discussed. the need for timeliness and certainty influenced 
the Legislature. in devising the statutory scheme of Government Code 
section 65000. Accordingly, the statute mandates strict compliance with 
the statute of limitations and service periods. As stated in Maginn v. City 
of Glendale (1999) 72 Cal.App.4th 1102, 1109 .. . : "The rule of narrowly 
interpreting statutes of limitations [citation] does not apply when 
the statute is u'nambiguous and reflects a policy judgment by the 
Legislature . . .. " 

Wagner, 78 Cal.App.4th at p. 950. 

Plaintiffs claim that both the filing and service of the petition for writ should relate ' 

back to the original complaint, relying upon Yo v. Citv of Garden Grove (2004) 115 

Cal.App.4th 425, 438-439. In Yo, the original complaint attacked the constitutionality of 

an ordinance in its entirety, an5J later the plaintiffs sought a preliminary injunction on the 

assertion that certain portions of the ordinance were not valid and were unconstitutional. 

The Court of Appeal held that the 90-day limitation under Section 65009(c) was fulfilled 

because the original complaint attacked the entire ordinance and thus the plaintiffs were 

free to attack any particular portion of that ordinance during the course of the litigation. 

The Yo decision is only vaguely helpful, as here the Plaintiffil's original complaint 

asserted that the project was contrary to the Agreement and only raised the issue of the 
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violation of the General Plan or a request for a writ much later. On the other hand, the 

original complaint attacked the same resolution that is the subject ofthe Second Amended 

Complaint. 

Defendants rely upon Royalty Carpe! Mills. Inc. v. City of Irvine (2005) 125 

CaI.App.4th 1110. In that case, the city council passed a resolution adopting a mitigating 

negative declaration under CEQA and approving a conditional use pennit for a project. 

Within 30 days, Plaintiff file a petition for writ of mandate and served the city and the 

applicant by mail. Plaintiff did not personally serve the city until after 90 days since the 

passage of the resolution. The Court of Appeal affirmed the trial court' s dismissal of the 

case and denial of leave to ~end, based upon t~e statute of limitations under Section 

65009(c). In juxtaposing two applicable statutes of limitations, and determining which 

was shorter, the Court of Appeal discussed and relied upon the legislative history . 

emphasizing Section 65009(c) is to be construed so as to have challenges brought swiftly. 

The legislative policy behind both Government code section 65009 
and CEQA is the prompt resolution of challenges to the decisions of public 
agencies regarding land use. (See Travis v. County of Santa Cruz. ~ 
33 CaI.4th at p. 774 [''The express and manifest intent of section 65009 is 
to provide local governments with certainty, after a short 9O-day period for 
fucial challenges, in the validity of their zoning enactments and decisions"] 

••• 
Government Code section 65009 is an excellent example of how 

the Legislature shows its intention that failure to comply with a short 
service period shaH result in an automatic dismissal of the action. 

Royalty, atpp. 1121 , 1122. 

The Court is unable to find any case directly on point. In construing Section 

65009, it is clear that the Legislature specifically wanted the statute of limitations to be 

construed to he as shorl as possible, and not to be liheral in granting relieE See Gov!. 
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Code §65009(a), (e), aod (g); Royalty, 125 CaLApp.4th lllO; Beresford Neighborhood 

Assn. v. City of Sao Mateo (1989) 207 Cal.App.3d 1180, 119!. 

Accordingly. the Court finds that service of a petition for writ attacking the 

resolution as being contrary to the General Plan, which petition was not part of the 

complaint served within 90 ~ays of the County's decision. was not timely and the "relation 

back" doctrine does not apply to the mandate of service within 90 days of the contested 

decision. 

As a separate basis for granting of the motion, regardless of the dispute over the 

90-day service law, the explicit factual issue in the fifth cause of action, as wen as the 

fourth cause of action, is the allegation by Plaintiffs that having a House of Blues Theater 

on the County fairgrounds is contrary to or in violation of the General Plan. The 

determination and approval of having a House of Blues Theater on the County fairgrounds 

was made by the County back on April 18, 2000 - years before the subject resolution was 

passed in May 2004. The financing and lease arraignments have little or nothing to do 

with zoning or approval of the plan to have a House of Blues Theater on the County 

fairgrounds. Financing and leasing have nothing to do with a General Plan - only the use 

of the land is involved in a General Plan. Accordingly, the decision to have a House of 

Blues Theater on County fairgrounds was made years ago, hut was not contested until it 

reached the state oflease4 and financing (neither of which pertain to land use under a . 

General Plan) . . The time to contest the project on the basiso/vio/ation o/the General 

Plan (as opposed to breach ofthe Agreement) has long since passed under the statute of 

.. It should be noted that even according to Plaintiffs' own complaint. a lease 
was originally subject to negotiation with House of Blues back in April 2000, so the lease 
negotiation here is not a new issue. 
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limitations for bringing such a petition for writ - even if a three year statute of limitations 

was applied under C.C.P. Section 338(1), alld even if the claim related back to the original 

complaint filed on August 2, 2004. 

Thus, the claims under the fourth and fifth causes of action are barred by the 

statute of limitations. 

IT IS HEREBY ORDERED: 

I. The motion of Defendants County of Santa Clara, Santa Clara County 

Financing Authority, and Silicon Valley Theatre Financing Corporation for summary 

judgment, and alternatively for summary adjudication of issues, as to Plaintiffs' Second 

Amended Complaint is GRANTED. All of the claims alleged in the Second Amended 

Complaint are adjudicated in favor of Defendants and against Plaintiffs. 

2. On the motion for summary judgment as to the Second Amended 

Complaint, the Plaintifr s request for judicial notice of documents I through 5 is 

GRANTED~ the Defendants' request for judicial notice of Exhibits E through H is 

GRANTED, and denied as to the remainder as the Court cannot take judicial notice of the 

truth of the contents of documents other than its own Orders. 

DATED: February 16, 2006 

RON. MARIE S. WEINER 
runGE OF THE SUPERIOR COURT 
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