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GROUND LEASE TEMPLATE 

(At the sole discretion of County, the terms or conditions of this draft Lease template may be 

modified at any time prior to execution by the President of the Santa Clara County Board of 

Supervisors or designee). 

This Ground Lease (this “Lease”) effective as of the last date signed by all Parties below (the 

“Effective Date”), is entered into by and between the COUNTY OF SANTA CLARA, a political 

subdivision of the State of California (the “County” or “Landlord”),  and 

the___________________, a California corporation with its principal place of business located 

at _____ (the “Tenant”). 

WITNESSETH: 

WHEREAS, the County is the owner of fee title to the real property more particularly 

described in Exhibit A attached hereto (the “Fairgrounds”); 

WHEREAS, pursuant to the County’s authority under California Government Code 

§25536(a) [or alternatively _____INSERT], the County has devoted the Fairgrounds to ultimate 

use for fairground purposes or commercial development incidental to or not inconsistent with 

such purposes; 

WHEREAS, on _________, the County issued a Request for Proposals No. 

__________(the “RFP”), to which __________ (“Tenant”) responded in writing.  Tenant’s 

written response to the RFP was accepted by County as the most responsive bid and, based on 

that response and County’s material reliance on the information and commitments made by 

Tenant in its RFP response, County now enters into this Lease with Tenant.  The RFP No. _____ 

and Tenant’s written response to the RFP No. __________ are hereby incorporated by this 

reference into this Lease; 

WHEREAS, pursuant to California Government Code §25536(a) [or alternatively 

_______INSERT], the Board of Supervisors of the County (the “Board”), by no less than four 

fifths vote [or alternatively ____], adopted a resolution on __________ approving the 

conveyance of a leasehold interest to the Tenant for an approximately _____ acre portion of the 

Fairgrounds (the “Project Site”), as more particularly described in Exhibit B attached hereto, and 

delegating authority to the County Executive, or designee, to enter into this Lease in furtherance 

thereof on behalf of the County; 

WHEREAS, Tenant acknowledges, agrees and understands that all design, construction, 

improvements, development, operation and management of the Project Site shall be at the sole 

cost and expense of Tenant and County shall have no liability or obligation for or in relation to 

such costs or expenses; and, 
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WHEREAS, the County now desires to lease to the Tenant, and the Tenant now desires 

to hire from the County, the Project Site, for purposes of the design, development, construction, 

management and operation of the Project Site for the purposes intended as further described 

herein below in this Lease. 

NOW THEREFORE, in consideration of the mutual promises contained here, and 

valuable consideration the receipt of which is acknowledged, the Parties agree to the foregoing 

and as follows:  

SECTION 1.  The Fairgrounds and Project Site. 

A. The County hereby leases to the Tenant and the Tenant hereby hires from the 

County, on the terms and conditions herein set forth, the Project Site subject, however, to title 

exceptions numbers ___________ set forth in the Preliminary Title Report issued by ____ Title 

Company on ____________, which is attached hereto as Exhibit C, and those title encumbrances 

and interests otherwise expressly permitted pursuant to the provisions of this Lease or already 

existing prior to the Effective Date of this Lease.  

B. Tenant acknowledges it has conducted a personal inspection of and has performed 

due diligence in relation to the Project Site and the surrounding area and accepts the Project Site 

in its “AS-IS”, “WHERE-IS”, WITH ALL FAULTS” condition.  Tenant further agrees to make 

no demands on County for any improvements or alterations to the Project Site.  The County shall 

not have any obligation, responsibility or liability to make any alteration or improvement to the 

Project Site prior to the commencement of the Term or at any time thereafter.  Except as 

otherwise expressly stated in this Lease, County offers no warranties (express or implied) for the 

Project Site, including but not limited to its/their condition, habitability, structural integrity, 

environment, health, safety, soil, air, water or utilities.  Tenant accepts this Lease and the Project 

Site subject to all existing permits, licenses, limitations, conditions, requirements, leases, 

easements, ownership interests and any other conditions or obligations attaching or applicable to 

the Project Site, together with any future installations, restrictions, limitations or requirements 

that may exist from time to time.  Tenant accepts all aspects of the Project Site, including, 

without limitation: 

• Any asbestos, PCB's, other Hazardous Materials in, under or around any structure, soil, 

water, ground water or air; 

• Zoning and any use restrictions that may be imposed; and 

• Water and utility availability or lack of availability.   

   (1) TENANT warrants that TENANT has carefully examined this Lease and 

has undertaken a complete and independent evaluation and investigation of the Fairgrounds, the 



3 

 

Project Site, all matters relating to the Lease arrangements and the risks inherent in the execution 

of this Lease and has fully informed itself as to all existing conditions and limitations affecting 

the Tenant proposed use, the construction and completion of the Project and any later Alterations 

and business practices required, needed or desired in the operation and management of the uses 

contemplated hereunder.  Knowing all this, Tenant is still voluntarily willing, ready and able to 

enter into this Lease. 

   (2) Tenant acknowledges that County has made no representations, express or 

implied, about the Project Site or its/their suitability for Tenant's purposes, intended or 

otherwise.  Tenant further warrants and represents to County, for the express benefit of County, 

that in entering into this Lease, Tenant has not relied upon any statement, fact, promise or 

representation (whether express or implied, written or oral) not specifically set forth herein and 

that any statement, fact, promise or representation (whether express or implied, written or oral) 

made at any time to Tenant, which is not expressly incorporated herein, is hereby waived by 

Tenant. 

C. Accessibility Standards Notice.  In accordance with California Civil Code Section 

1938, Landlord hereby notifies Tenant that Landlord has no actual knowledge (without the duty 

to investigate or inquire) of whether or not the Fairgrounds,  the Project Site or the Project have 

been inspected by a Certified Access Specialist (CASp).  Landlord has not arranged for or 

obtained an inspection by a CASp.   

D. No Relocation Assistance.   

   (1) It is understood that this Lease is intended to give Tenant a temporary 

conditional use of the Project Site for the Term. Tenant acknowledges, understands and agrees 

that neither Tenant nor any of the Tenant Representatives, or any subtenants, occupants or users 

of the Project Site shall be entitled to claim, seek or obtain relocation benefits, assistance, 

damages (liquidated or otherwise), costs, claims or fees from the County upon expiration, 

termination or cancellation of this Lease, except as expressly provided for elsewhere in this 

Lease.  For purposes of this Lease, “Tenant Representatives” means and shall include Tenant’s 

agents, contractors, subcontractors, representatives, officers, employees, members, partners, 

shareholders, affiliates, assigns, directors and managers.   

   (2) At Landlord's discretion and upon Landlord request, Tenant, its successors 

and assigns, shall deliver the Project and Project Site, at Lease Termination, to Landlord free 

from all occupancies and tenancies of every nature or kind.  With respect to all occupancies and 

tenancies on the Project or Project Site, Tenant, its successors and assigns, shall be solely and 

exclusively liable and responsible for notice and payment of any and all relocation costs and 

expenses required to be paid in accordance with applicable laws, regardless of whether or not 

such legal obligations are those of the County or Tenant.  Tenant and its successors and assigns, 
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and not Landlord, shall be solely responsible and liable for paying all relocation assistance and 

for providing all noticing pursuant to applicable law.  

   (3) Nothing in this Lease shall be construed as relieving, nor does it relieve, 

the Tenant, its successors and assigns, of any prior, existing or continuing obligation(s) to 

comply in any or all respects with any and all applicable statutes and regulations, including but 

not limited to (if applicable) California Health and Safety Code Section 52080 et seq. (e.g. 

affordability obligations and/or relocation assistance for tenants) and California Government 

Code Sections 65863.10 through and including 65863.13 (e.g., notice to tenants).   

    (4)  Tenant Indemnity For Notice and Relocation Obligations.  Tenant 

represents, warrants and agrees to defend, indemnify and hold harmless the County and each of 

the County Representatives from and against any and all claims, damages, losses, expenses, 

fines, penalties, judgments, demands and defense costs (including, without limitation, actual, 

direct, out-of-pocket costs and expenses and amounts paid in compromise or settlement and 

reasonable outside legal fees arising from litigation of every nature or liability of any kind or 

nature including civil, criminal, administrative or investigative) arising out of or in connection 

with any obligation to provide or any failure to provide adequate notice or relocation assistance, 

excepting only such loss or damage which is directly caused by the sole  gross negligence or 

willful misconduct of the County or a County Representative.  The Tenant will conduct all 

defenses at its sole cost and expense.  This indemnity shall apply to all claims and liability 

regardless of whether any insurance policies of Tenant, its affiliates or any other parties are 

applicable thereto.  The policy limits of any insurance of Tenant, its affiliates or other parties are 

not a limitation upon the obligation of the Tenant including without limitation the amount of 

indemnification to be provided by the Tenant (or any of its successors or assigns). 

E.  Consideration for Entering into this Lease.  [__To be Determined (“TBD”)….]   

Tenant shall pay to Landlord, the amount of __________Dollars ($_____) which shall be 

Landlord’s consideration (“Consideration”) for entering into this Lease.  The Consideration shall 

be paid in two installments.  The first installment in the amount of __________Dollars ($__) (the 

“First Consideration Installment”) shall be paid within five (5) days of Landlord’s delivery of a 

fully executed Lease to Tenant, and the second installment in the amount of ___ Dollars ($____) 

(the “Second Consideration Installment”) shall be paid within thirty (30) days of Tenant’s receipt 

of the required  ______ permit [INSERT NAME OF LAND USE PERMIT] from 

_____[INSERT].  The First Consideration Installment shall be [__shall not be] fully refundable 

to Tenant, prior to the date Tenant is required to pay the Second Consideration Installment, if  

[___INSERT ALTERNATIVE or] this Lease is terminated for any reason prior to such date.  

Within ___ days following the date Tenant is required to pay the Second Consideration 

Installment, the First Consideration Installment and Second Consideration Installment shall 

immediately become non-refundable to Tenant.  Tenant acknowledges that Landlord has 

withheld the Project Site from the market during the negotiation of this Lease and has incurred 
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costs and expenses as a result of Tenant’s obligations set out herein (some of which obligations 

are to be performed after the Effective Date and before the Project Completion Date) and that the 

Consideration payment to Landlord is fair compensation for Landlord’s signing this Lease.  

Landlord and Tenant agree that should this Lease terminate for any reason (except a Landlord 

default), prior to the Project Completion Date, Landlord shall be entitled to retain the 

Consideration.  Upon the Project Completion Date Landlord shall continue to hold the 

Consideration as a security deposit in accordance with the security deposition provisions set out 

in this Lease herein below. 

F. Security Deposit.  As security for Tenant’s performance of its obligations under 

this Lease, following the Project Completion Date Landlord shall continue to hold the 

Consideration as a security deposit (“Security Deposit”).  Landlord thereafter shall hold the 

Security Deposit during the Term and no portion thereof shall be credited against Rent.  So long 

as Landlord holds any Security Deposit, if Tenant defaults, after any required notice and 

expiration of applicable cure periods, on any provision of this Lease, Landlord may, without 

prejudice to any other remedy it has, apply all or part of any Security Deposit to: any Rent or 

other sum in default; any amount that Landlord may spend or become obligated to spend in 

exercising Landlord’s rights under any provision of this Lease; or any expense, loss or damage 

that Landlord may suffer because of Tenant’s default, including unpaid amounts for future Rents 

calculated pursuant to applicable terms of this Lease.  Tenant waives the provision of Civil Code 

section 1950.7, and all other provisions of law that provide that Landlord may claim from a 

security deposit only those sums reasonably necessary to remedy defaults in payment of Rent, to 

repair damage caused by Tenant, or to clean the Project or Project Site.  Landlord may recover 

additional sums reasonably necessary to compensate Landlord for any other foreseeable or 

unforeseeable loss or damage caused by the act or omission of Tenant.  Landlord shall not be 

required to keep the Security Deposit separate from its general accounts, or to pay interest 

thereon. 

G. No Cost to Landlord: No Counterclaim, No Abatement.  The Rent payable under 

this Lease shall be absolutely net to Landlord, so that this Lease shall yield to Landlord the full 

amount of the Base Monthly Rent, the Percentage Rent and all Additional Rent owed to 

Landlord throughout the Term.  Tenant shall pay Rent without assertion of any counterclaim, 

setoff, deduction or defense and without abatement, suspension, deferment, diminution or 

reduction.  This is a triple-net lease. 

SECTION 2.  Rent, Additional Rent, Impositions and Taxes. 

A. Base Monthly Rent [___INSERT alternative if this is Annual Base Rent].  The 

Tenant shall pay to County, on the first day of each month during the Term, the sum of 

___________($____.00) (“Base Monthly Rent”)), payable on the Commencement Date which 

shall be _______ [___INSERT alternative date, e.g. on a date certain on or before the “Project 



6 

 

Completion Date”, as solely determined by Landlord] and continuing thereafter each month for 

the entire duration of the Term until the Termination Date as set out herein below. 

  B. Rent.  All “Base Monthly Rent and “Percentage Rent” shall be deemed and is 

“Rent”.   

C. Percentage Rent.  TBD.  …. INSERT HERE 

D. Additional Rent.  “Additional Rent” means, other than Rent, all sums, 

Impositions, Interest, costs, expenses and other payments which Tenant in any of the provisions 

of this Lease assumes, agrees or is required to pay.  Tenant’s obligation to pay Additional Rent 

shall begin to accrue on the Commencement Date and shall continue to accrue throughout the 

Term.  Additional Rent shall be payable by Tenant to the appropriate party on or before the date 

required to be paid as per the terms of this Lease or by operation of law, whichever is sooner. 

E. Rent Increases. TBD….INSERT HERE 

F. Place of Payment and Filing.  Rent and all Additional Rent payable to County 

shall be paid on time and delivered to the ___________, ____________California 

____________.  The designated place of payment and filing may be changed at any time by 

County upon ten (10) days’ written notice to TENANT.  Rent payments may be made by ______ 

made payable to the County of Santa Clara _____________.  TENANT assumes all risk of loss 

if payments are made by mail.  The COUNTY offers electronic payment for any payments 

hereunder, thus the TENANT shall utilize such COUNTY electronic payment system for any 

payments under this Lease, unless otherwise directed in writing by the County.  For electronic 

payments, the TENANT shall submit all its payments using the following information: 

Bank Name:   _______________________ 

Account Name:  _______________________ 

Routing / ABA:      

Account #:        

Lease Name:  _______________________ 

   (1) Insufficient Funds.  If any payment of Rent or Additional Rent or other 

payments made by check is returned due to insufficient funds, or otherwise, more than once 

during the Term, COUNTY shall have the right to require TENANT to make all subsequent 

payments by cashier’s check, certified check or ACH automatic debit system. 

   (2) Lawful Currency.  All Rent shall be paid in lawful money of the United 

States of America, without offset or deduction or prior notice or demand.  No payment by 
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TENANT or receipt by COUNTY of a lesser amount than the amount due shall be deemed to be 

other than on account of the amount due, nor shall any endorsement or statement on any check or 

any letter accompanying any check or payment as payment of Rent, Additional Rent or other 

sums owed be deemed an accord and satisfaction, and COUNTY shall accept such check or 

payment without prejudice to COUNTY’s right to recover the balance of said amount due or 

pursue any other remedies in this Lease. 

  (3) Charge for Late Payment. 

   (a) TENANT hereby acknowledges that the late payment of Rent or 

any other sums due hereunder will cause COUNTY to incur costs not contemplated by this 

Lease, the exact amount of which will be extremely difficult to ascertain.  Such costs include but 

are not limited to costs such as administrative processing of delinquent notices, increased 

accounting costs, etc.   All Rent due hereunder, if not paid when due, shall bear interest, the 

amount of which shall be solely determined by Landlord.  All interest owed shall be Additional 

Rent.  This provision shall survive the expiration or sooner termination of the Lease.  Despite 

any other provision of this Lease, the total liability for interest payments shall not exceed the 

limits, if any, imposed by the usury laws of the State of California.  Any interest paid in excess 

of those limits shall be refunded to Tenant by application of the amount of excess interest paid 

against any sums outstanding in any order that Landlord requires.  If the amount of excess 

interest paid exceeds the sums outstanding, the portion exceeding those sums shall be refunded 

to Tenant by Landlord.   

   (b) Accordingly, if any payment of Rent or Additional Rent or of any 

other sum due COUNTY is not received by COUNTY within three (3) business days of 

TENANT’s receipt of notice from COUNTY that such payment is due, a late charge of one and 

one half percent (1.5%) of the payment due and unpaid plus $100 shall be added to the payment, 

and the total sum shall become immediately due and payable to COUNTY.  An additional charge 

of one and one half percent (1.5%) of said payment, excluding late charges, shall be added for 

each additional month that said payment remains unpaid. 

   (c) TENANT and COUNTY hereby agree that such late charges 

represent a fair and reasonable estimate of the costs that COUNTY will incur by reason of 

TENANT’s late payment.  Acceptance of such late charges (and/or any portion of the overdue 

payment) by COUNTY shall in no event constitute a waiver of TENANT’s default with respect 

to such overdue payment, or prevent COUNTY from exercising any of the other rights and 

remedies granted hereunder. 

G. Processing Fee.  TBD.    Within thirty (30) days of the Execution Date of this 

Lease, TENANT shall pay to COUNTY a processing fee of _______________ ($_____,000) for 

issuance of this Lease.  Said processing fee is deemed earned by COUNTY and is not 
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refundable.  COUNTY shall provide TENANT with an invoice for processing fee and TENANT 

shall promptly pay the total processing fee amount within thirty (30) days after receipt of invoice 

and delivered to COUNTY at the address provided in Section __ (NOTICES), below. 

H. Impositions; Operating Expenses.  This Lease is a triple net lease and, in addition 

to Rent, the Tenant shall directly pay, before delinquency, all operating expenses, taxes, 

assessments, insurance, costs of maintenance, replacement and repairs, and utility or service 

charges, fees, charges and other costs incurred during the Term which in any way relate to the 

operation and maintenance of the Project Site or the Project (“Impositions”).    Impositions are 

Additional Rent. 

   (1) Assessments.  Tenant shall not cause or voluntarily agree to allow an 

assessment to attach to the Project Site or the Project after the Effective Date.  On Lease 

Termination Tenant shall pay any outstanding unpaid balance on any assessment that Tenant 

causes to attach to the Project.   

   (2) Services and Utility Charges.  Tenant shall pay before delinquency all 

charges for gas, water, electricity, light, heat or power, telephone or other communication 

service, sewer, trash removal, cable and all other services or utilities used during the Term in, 

upon or about the Project by Tenant or any of its contractors, subcontractors, employees, 

subtenants, licensees, invitees, subtenant or assignees.  Tenant shall also obtain, or cause to be 

obtained, without cost to Landlord, any and all necessary permits, licenses or other 

authorizations required for the lawful and proper installation and maintenance upon the Project 

of wires, pipes, conduits, tubes and other equipment, appliances and infrastructure for use in 

supplying any service to and upon the Project.  All such payments shall be Additional Rent. 

 I. Taxes.  Tenant shall pay and shall be liable and responsible for any and all Tax 

Expenses (as defined below) applicable to the Project Site or its use.  Prior to delinquency, 

Tenant shall pay any and all taxes and assessments levied upon the Project Site, including, 

without limitation, (a) any and all taxes and assessments resulting from or relating to any 

increase in real property taxes attributable to any and all improvements, fixtures, or equipment of 

any kind whatsoever placed or existing in, on or about the Project Site, and (b) taxes and 

assessments levied or assessed upon or with respect to the possession, operation, use or 

occupancy of the Project Site during the Term.  "Tax Expenses" means, without limitation, any 

form of tax and assessment (general, special, supplemental, ordinary or extraordinary), 

commercial rental tax, payments under any improvement bond or bonds, license fees, license tax, 

business license fee, rental tax, transaction tax or levy imposed by any authority having the direct 

or indirect power of tax (including any governmental, school, agricultural, lighting or other 

improvement district) as against any legal or equitable interest in the Project Site or any other 

tax, fee, or excise, however described, including, but not limited to, any tax imposed in 

substitution (partially or totally) of any tax previously included within the definition of Tax 
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Expenses and any cost and/or fee (including without limit attorneys’ and appraisers’ fees and 

court costs) incurred in calculating, contesting or negotiating any such taxes or assessments. All 

Tax Expenses are Additional Rent. 

  (1) Possessory Interests. In accordance with the requirements of California 

Revenue and Taxation Code Section 107.6, the Tenant is hereby informed that this Lease may 

create a possessory interest in the Tenant that may be subject to property taxation and Tenant 

hereby represents, warrants and agrees to pay all such possessory interest tax when due and 

payable at its sole liability, cost and expense. 

J. Change In Ownership.  Tenant shall pay any increases in Impositions caused by 

any reassessment due to a “change in ownership” of Landlord’s rights, title and interest in and to 

the Project Site and/or this Lease during the Term, as “change in ownership” is defined, from 

time to time, in the California Constitution or in the California Revenue and Taxation Code. 

SECTION 3.  Term of Lease. 

A. Term. The “Initial Term” of this Lease shall commence on the date of 

recordation of the Lease in the office of the County Recorder of County of Santa Clara, State of 

California, or on ___________, whichever is earlier (the “Commencement Date”), and shall 

expire on the last day of the month that is ____ (___) years from the Commencement Date (the 

“Termination Date”), unless such Term is sooner terminated or extended as herein provided.   

The Initial Term and all Renewal Terms are each and collectively referred to herein as the 

“Term”. 

B. Option(s) to Renew Term.  TBD. 

   (1) Tenant shall have the option to renew the Initial Term (the “Renewal 

Term”) for a period of ___years commencing at the Termination Date of the Initial Term.  If 

Tenant elects to seek renewal, then County may impose such additional terms or conditions that 

it deems necessary or advisable to protect the County’s interests or to otherwise address any 

deficiencies in the Lease terms for the benefit of County.  Tenant is not required to renew the 

Term if Tenant is unwilling or unable to accept the new or revised terms or conditions required 

of Landlord.  The manner of Tenant’s right to exercise its options to renew the Initial Term and 

the Rent determination for any Renewal Term are set out below. TBD….. 

   (2) Option Exercise.  Tenant may exercise an option to renew the Initial Term 

(as previously extended, if applicable), only if at the time of exercise and at commencement date 

of the applicable Renewal Term, Tenant is not in default, after notice and the expiration of any 

applicable cure period, under this Lease and only if Tenant is willing, able and ready to agree to 

any additional or modified terms or conditions that County elects to include in the renewed 

Lease.  In order to exercise an option, Tenant must deliver to Landlord written notice of exercise 
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to renew the Initial Term not later than the one hundred eightieth (180th) day before, and no 

sooner than the two hundred seventieth (270th) day before, the expiration of the Initial Term.  If 

Tenant fails to deliver timely notice to Landlord of Tenant’s exercise of its option, then the 

option right (and the right to exercise any successive option) shall automatically expire and be of 

no further force or effect.  If Tenant properly exercises its option to renew the Initial Term, then 

the Term shall be renewed for the described period on all the same terms and conditions as set 

out in this Lease or as otherwise modified or amended by County, except the Base Monthly Rent 

for the first _____ months of any extended Term shall be determined in accordance with this 

Section 3.B.(3) below. 

   (3) Fair Market Base Monthly Rent Adjustment.  The Base Monthly Rent for 

the first ____ months of any Renewal Term shall be increased, but in no event decreased, on the 

first day of each Renewal Term to an amount equal to the Fair Market Base Monthly Rent (as 

defined below) for the Project Site as follows: 

   INSERT …. TBD. 

SECTION 4.  Termination. 

A. Termination for Cause.  County may terminate this Lease at any time for cause, 

which can include any default by Tenant (see Section 19 below).  For purposes of this Lease, 

cause (default) includes, but is not limited to, any of the following:  

   (1) Material breach of any provision or obligation of this Lease by Tenant.  

No cure period shall be granted; 

   (2) Violation by Tenant of any applicable law; 

   (3) Assignment or Transfer by Tenant of this Lease to anyone or any entity 

without the advance written consent of County;  

   (4) Failure to complete the Project by the Project Completion Date in a 

satisfactory or safe manner as solely determined by County; 

   (5)       Failure to pay any monetary obligation when due, and such failure shall 

continue for five (5) working days after written notice from Landlord is sent; 

   (6) Failure to commence or diligently pursue construction of the Project for 

any reason other than due to Force Majeure;  

   (7)  Tenant files a voluntary petition in bankruptcy or files any petition or 

answer seeking or acquiescing in any reorganization, arrangement, composition, readjustment, 

liquidation, dissolution or similar relief for itself under any present or future federal, state or 

other statute, law or regulation relating to bankruptcy, insolvency or other relief for debtors; or 
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seeks or consents to or acquiesces in the appointment of any trustee, receiver or liquidator of 

Tenant or of all or any substantial part of its property, or of any or all of the royalties, revenues, 

rents, issues or profits thereof, or makes any general assignment for the benefit of creditors, or 

Tenant admits in writing its inability to pay its debts generally as they become due;  

   (8)  A court of competent jurisdiction shall enter an order, judgment or decree 

approving a petition filed against Tenant seeking any reorganization, dissolution or similar relief 

under any present or future federal, state or other statute, law or regulation relating to 

bankruptcy, insolvency or other relief for debtors, unless the order, judgment or decree is vacated 

within forty five (45) days after the first date of entry thereof, or any trustee receiver or liquidator 

of Tenant or of all or any substantial part of its property, or of any or all of the royalties, 

revenues, rents, issues or profits thereof shall be appointed without the consent or acquiescence 

of Tenant, unless such appointment is vacated within forty five (45) days after the first date of 

entry thereof, (which forty five (45) day period shall be extended in all cases during any period 

Tenant is diligently pursuing a bona fide appeal);  

   (9) A writ of execution or attachment or any similar process shall be issued or 

levied against all or any part of the interest of Tenant in the Project, unless the execution, 

attachment or similar process is released, bonded, satisfied, or vacated or stayed within forty five 

days after its entry or levy, (which forty-five (45) day period shall be extended during any period 

in which Tenant is diligently pursuing a bona fide appeal);  

   (10) Tenant fails at any time to continuously maintain, manage and operate the 

Project for the Permitted Use in accordance with all terms and conditions of this Lease during the 

Term; 

   (11)  Tenant fails to continuously maintain the insurance coverage required of it 

or its Tenant Representatives under any provision of this Lease or fails to deliver a copy of a 

policy of insurance complying with any insurance requirement of this Lease, and Tenant fails to 

remedy the default within fifteen days after written notice from Landlord is sent; or, 

   (12) Subject only to a Force Majeure Event (as defined in this Lease), Tenant 

violates any other promises, covenants or agreements contained herein, and Tenant fails to cure 

such default within _____ days after written notice from Landlord is sent. 

B. Notice to Cure. In addition to any other rights of the County and without 

limiting or restricting any other right of the County as allowed by law or by the terms of this 

Lease, before terminating this Lease for cause under this Section 4, except as otherwise indicated 

or where a different cure period is specified, the County will provide Tenant at least thirty (30) 

days advance written notice to cure or remedy the situation to the reasonable satisfaction of the 

COUNTY (the “Cure Period”).  A failure to cure within the Cure Period may result in the 
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termination of this Lease pursuant to the provisions of Section 19 below or any other applicable 

provision found elsewhere in this Lease.   

  C. Termination without Cause.  This Lease may be terminated at any time prior to 

___________________ for convenience (for any or no reason) by either Party upon providing 

_____ (___) days advance written notice to the other Party.  TBD. 

  D. Authority to Terminate on Behalf of County.  For emergency, security purposes 

or for other County priority needs, County may, at its sole option, and without Tenant recourse 

or County liability, terminate the Lease and/or any or all Permitted Use or temporarily cancel or 

discontinue Tenant’s Permitted Use, in whole or in part, without advance notice.  If Tenant fails 

to utilize the Project Site for the Permitted Use for any consecutive two months, then this Lease 

shall automatically terminate without notice by either Party and without County liability or 

Tenant recourse.   

  (1) The County Executive or designee shall have the right and authority to 

exercise County’s right of termination on behalf of the County pursuant to this Lease.  Should 

this Lease be terminated for any reason, the County will have no liability whatsoever with 

respect to any costs incurred by Tenant or for any actual or anticipated loss of sales and/or profits 

by Tenant, except as otherwise expressly stated to the contrary herein.   

E.  Ownership of Improvements.  The Tenant shall own all buildings and other related 

facilities constructed by Tenant on the Project Site during the Term and shall remain so vested 

during the Term, provided Tenant remains in compliance with all the provisions of this Lease.  

Upon termination of this Lease for any reason, the title to all improvements, structures and 

Alterations shall vest in and become the sole and exclusive property of the County.   

   (1) Upon termination of this Lease for any reason, including but not limited to 

termination because of default by TENANT, TENANT shall execute, acknowledge and deliver 

to COUNTY, within thirty (30) days after receipt of written demand therefor, a good and 

sufficient quitclaim deed (as determined solely by County) whereby all right, title, and interest of 

TENANT in the Project Site, the Project and all buildings, structures and improvements thereon, 

is quitclaimed to COUNTY excluding any of TENANT’s personal property not otherwise 

abandoned pursuant to the Lease terms stated herein and excluding all property that is considered 

Hazardous Material by County.  County shall have the right to record or to require Tenant to 

record said deed in the office of the County Recorder of the County of Santa Clara, State of 

California. Should TENANT fail or refuse to deliver the required deed to COUNTY, COUNTY 

may prepare and record a notice reciting the failure of TENANT to execute, acknowledge, and 

deliver such deed and said notice shall be conclusive evidence of the termination of this Lease 

and of all rights of TENANT or those claiming under TENANT in and to the Project Site, the 

Project, the Alterations and any and all improvements and structures thereon.   
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F. Condition of Project Site Upon Lease Expiration or Termination.  Tenant further 

agrees that on termination of this Lease, Tenant will surrender all improvements, structures, 

facilities and the Project Site to Landlord in good condition and repair, normal wear and tear and 

damage excepted.  In this regard, “normal wear and tear” shall be construed to mean wear and 

tear caused to the Project Site by the natural aging process which occurs in spite of prudent 

application of commercially reasonable standards for maintenance, repair, replacement, and 

janitorial practices, and does not include items of Tenant-caused neglect, willful or intentional 

misconduct or deferred maintenance.  Notwithstanding anything to the contrary stated or 

suggested herein, Tenant shall cause the following to be done prior to the termination of this 

Lease: (i) all interior walls shall be painted or cleaned so that they appear freshly painted, (ii) all 

tiled floors shall be cleaned and waxed, (iii) all carpets shall be cleaned and shampooed, (iv) all 

broken, marred, stained or nonconforming acoustical ceiling tiles shall be replaced, (v) all 

cabling placed above the ceiling by Tenant or Tenant’s contractors shall be removed, (vi) all 

windows shall be washed, (vii) the HVAC system shall be serviced by a reputable and licensed 

service firm and left in “good operating condition”, which condition shall be so certified by such 

firm (if possible), and (viii) the plumbing and electrical systems and lighting shall be left in good 

order (including replacement of any burned out, discolored or broken light bulbs, ballasts, or 

lenses).  On or before the termination of this Lease, Tenant shall remove all its personal property 

from the Project Site that is not attached to the buildings or land.  All property and trade fixtures 

not so removed shall be deemed to have been abandoned by Tenant after sixty days past the 

termination date of this Lease.  Tenant shall ascertain from Landlord within ninety (90) days 

before the date of termination of this Lease whether Landlord desires to have any improvements 

removed and the Project Site or any parts thereof restored to a condition reasonably acceptable to 

Landlord.  If Landlord shall so desire, Tenant shall, at Tenant’s sole cost and expense, remove 

such improvements as Landlord requires and shall repair and restore the Project Site or such 

parts thereof to a condition reasonably acceptable to Landlord.  Such Tenant repair and 

restoration obligations shall include causing the Project Site to be brought into compliance with 

all applicable building codes and Laws in effect at the time of the removal, repair and restoration 

to the extent such compliance is necessitated by the repair and restoration work.   

G. Failure to Surrender and Holding Over.  If Tenant holds over after the expiration 

or sooner termination of this Lease, Landlord may, at Landlord’s sole and exclusive option, 

allow for such holding over and such holding over shall, therefore, be construed as a month to 

month tenancy, at one hundred twenty five percent (125%) of the Base Monthly Rent for the 

month preceding expiration or sooner termination of this Lease (without regard to temporary 

abatements or reductions then in effect) in addition to all other Rent due under this Lease, and 

shall otherwise be on the terms and conditions of this Lease, except for the following: those 

provisions relating to the Lease Term to the extent inconsistent with a month to month tenancy 

(as solely determined by Landlord) and any options or rights to extend or renew this Lease, 

which provisions shall be of no further force and effect.   
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 H. Landlord’s Right to Re-Enter. 

     (1) The Tenant agrees, upon the termination of this Lease, to quit and 

surrender the Project Site in good order and condition as required under the terms of this Lease.  

TENANT agrees to yield and peaceably deliver possession of the Project and Project Site to 

COUNTY on the date of termination of this Lease, whatsoever the reason for such termination. 

   (2) Upon giving written notice of termination to TENANT, COUNTY shall 

have the right to re-enter and take possession of the Project Site on the date such termination 

becomes effective without further notice of any kind and without institution of summary or 

regular legal proceedings.  Termination of the Lease and re-entry of the Project Site by 

COUNTY shall in no way alter or diminish any obligation of TENANT under the Lease terms 

and shall not constitute an acceptance or surrender. 

   (3) TENANT waives any and all right of redemption under any existing or 

future law or statute in the event of eviction from or dispossession of the Project Site for any 

lawful reason or in the event COUNTY re-enters and takes possession of the Project Site in a 

lawful manner. 

   (4) TENANT WAIVES ANY AND ALL RIGHTS OFFERED TO 

TENANTS OF COMMERCIAL REAL PROPERTY UNDER ANY FEDERAL, STATE OR 

LOCAL LAWS OR ORDINANCES, INCLUDING BUT NOT LIMITED TO CALIFORNIA 

CODE OF CIVIL PROCEDURE SECTIONS 1159 THROUGH AND INCLUDING 1179, ET 

SEQ AND MORE SPECIFICALLY SECTION 1161 ET SEQ OF THE CALIFORNIA CODE 

OF CIVIL PROCEDURE. 

 I. Disposition of Abandoned Personal Property.  If TENANT abandons or quits the 

Project Site or is dispossessed thereof by process of law or otherwise, title to any personal 

property belonging to and left on the Project Site thirty (30) days after such event shall, at 

COUNTY’s option, be deemed to have been transferred to COUNTY.  COUNTY shall have the 

right to remove and to dispose of such property at TENANT’s cost, without liability therefor to 

TENANT or to any person claiming under TENANT, and shall have no need to account 

therefore. 

SECTION 5.  Project Purpose. 

A.   Limitations on Leasehold.   This Lease and the rights and privileges granted 

TENANT in and to the Project Site are subject to all covenants, conditions, restrictions, and 

exceptions of record or apparent.  Nothing contained in this Lease or in any document related 

hereto shall be construed to expressly grant or imply the conveyance to TENANT of rights in the 

Project Site which exceed those owned by COUNTY, or any representation or warranty, either 
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express or implied, relating to the nature or condition of the Project Site or COUNTY’s interest 

therein.   

  (1) Subdivision of Project Site.  Tenant shall not subdivide, by parcel map, 

subdivision map, or otherwise, the Project Site or any portion thereof without the prior written 

consent of Landlord, which Landlord may grant or withhold in the exercise of its sole and 

absolute discretion. 

B. Permitted Use.  TENANT’s use of the Project Site (collectively and each 

the "Permitted Use") shall be limited to entitling, developing, designing, constructing, installing, 

maintaining, repairing, operating and managing the Project and all related buildings, structures, 

improvements, landscaping, parking, infrastructure (both vertical and horizontal), utilities, 

equipment, and facilities, including all labor and materials, on or at the Project Site in accordance 

with all terms and conditions of this Lease, so that Tenant may conduct the business of 

_____thereon, including, repairing, operating, managing, maintaining and administering the 

Project for this specific purpose in accordance with all terms and conditions of this Lease.  

TENANT agrees not to use the Project Site for any other purpose nor to engage in or permit any 

other activity in, from or on the Project Site, except as set forth herein and in this Lease.  

TENANT agrees not to knowingly conduct or permit to be conducted any activities in, on or 

from the Project Site that would be considered a public or private nuisance (as defined in 

California Civil Code Sections 3479 and 3480). 

C. Project. The “Project” is ___________________INSERT   (Exhibit D, 

Project Description).  TBD. 

D. Project Completion Date. The Tenant and its successors and assigns shall use 

the Project Site solely for Permitted Use consistent with California Government Code §25536(a) 

[or alternatively _____], as more particularly described in Section 5.A above.   The Tenant 

covenants, warrants, represent and agree that it will operate the Project and carry out the 

Permitted Use at the Project Site continuously, without interruption, seven days a week, for a 

minimum of eight (8) hours per day (except as otherwise expressly allowed in writing by 

County) in compliance with all provisions of this Lease, commencing no later than 

_____________ (___) days following the substantial completion of construction of the Project 

and continuing until the Termination Date, unless the Lease is terminated earlier by provision of 

this Lease.  The Project shall be completed (the “Project Completion Date”) by no later than 

____ (___) months following commencement of construction at the Project Site.  Tenant’s 

failure to operate the Project as required for more than thirty continuous days, or for more than 

forty five days in any twelve-month period shall be a material default (with no right to cure) of 

this Lease and cause for immediate termination without Landlord cost, liability or obligation; 

however, at Landlord’s sole election, Landlord may provide Tenant an opportunity to cure this 

default, without any obligation to do so. 
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  (1) As Built Plans.  Within sixty (60) days following completion of 

construction of any construction, changes, alteration or repair on the Project Site for which 

architectural drawings are required, Tenant shall deliver to Landlord three sets of final “As 

Built” drawings, specifications and plans for all such work. This requirement shall also apply to 

Alterations. 

SECTION 6.   Project Site Development.  TBD. 

  A. Development of the Project.  The Tenant will design, develop, construct, manage 

and operate the Project any all Alterations in compliance with any and all applicable federal, 

state, and local laws, rules and regulations and all terms, conditions, covenants, restrictions and 

requirements of this Lease.   

 B. Design.  The Project, along with any future Alterations, replacements, 

reconstruction, or additional improvements, shall be of a first class quality nature that will 

enhance the reputation and image of the Landlord and be consistent with the design, 

development and construction plans and specifications (including all engineering and 

architectural drawings and plans) for the Project which must first be approved by the Landlord 

and, when completed, attached hereto and incorporated herein by this reference as Exhibit E (the 

“Project Drawings”), and any additional modifications as further approved by the Landlord. All 

Project Drawings will be submitted to the Landlord for comment and written approval at least 

___ days before ________.  The Tenant shall address the Landlord’s comments and shall discuss 

any points of disagreement with the Landlord so that the Parties may reach mutual agreement on 

final design.  Draft Project Drawings must be submitted to County for review by no later than 

___ days from the Effective Date, and County shall ___ days from receipt to either approve or 

reject the draft Project Drawings.  If rejected, Tenant will submit revised Project Drawings to 

County by ____, so the Parties may meet and review revisions and reach mutual agreement on 

design, development and construction plans and schedules in order to finalize all Project 

Drawings before submission to the appropriate entitlement and planning office or department of 

the City of San Jose or County of Santa Clara (as determined by County) for review and issuance 

of entitlements and permits.     

  C. Construction of the Project.  Within __ (  ) days following the Effecitve Date, 

Tenant shall enter into contracts and initiate all demolition, site preparation and clean up, 

grading, foundation and (vertical and horizontal) infrastructure work to prepare the Project Site 

for all other building and improvement construction.  Within ____ (__) days following the 

Effective Date, the Tenant shall enter into contracts for building and other improvement 

construction of the Project and begin construction no later than ____.  The Tenant will require 

contractors to take all measures to reduce and mitigate construction-related impacts of the 

Project upon, at a minimum, traffic, air quality, noise and all other potential impacts identified in 

the County-approved or accepted California Environmental Quality Act documentation, 
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including but not limited to any and all applicable Environmental Impact Reports, Negative 

Declarations and Mitigation, Monitoring and Reporting Programs.  The Tenant shall minimize 

the impact of the construction, management and operation of the Project on the other uses of the 

Fairgrounds by the Landlord or its tenants, subtenants, contractors and general public.  The same 

requirements shall apply to Alterations. 

    (1) As between the County and the Tenant, the Tenant shall be responsible, at 

its sole cost and expense, for completion of the Project, within the time frames set out in this 

Lease or as otherwise mutually agreed upon by both Parties.  The Tenant agrees that all access 

roads and utilities comprising a portion of the Tenant’s Project will be sized to accommodate the 

requirements of the County as well as any additional development contemplated for the 

Fairgrounds, and that the Tenant’s Project  will be designed and constructed in accordance with 

all building codes, building permits, entitlements and other laws applicable to such work in Santa 

Clara County, including landscape improvements along the perimeter of the Project Site and 

along the access roads that are compatible with the high quality image of the Project.  

Furthermore, all construction contracts shall require the contractors to pay the general prevailing 

rate of per diem wages (including employer payments for health and welfare, pension, vacation, 

travel time, subsistence pay, apprenticeship and other training programs, and similar purposes) as 

ascertained by the California Department of Industrial Relations or such higher amounts as are 

required in the County of Santa Clara, in the locality where said work is being performed, for 

each craft, classification or type of worker employed to perform the work. These requirements 

apply to the Alterations as well. 

   (2) All contractors, subcontractors and consultants shall comply with the 

County wage theft requirements set out in Section 25.Z. below and Tenant shall ensure that such 

terms are incorporated by reference into each contract with each contractor, subcontractor and 

consultant.  These requirements apply to the Project and to all Alterations. 

  D. Project Status Meetings.   The County and the Tenant shall hold progress 

meetings as reasonably requested by either Party (“Progress Meetings”), provided that the 

requesting Party shall give the other Party ____ (____) business days prior written notice 

(“Progress Meeting Notice”). At such Progress Meetings or at any other time during 

construction, the County shall have the right to request copies of and review any documents 

provided to the Tenant related to the construction or operation of the Project.  In addition, the 

County shall have the right to attend any meetings which the Tenant has a right to attend, 

pursuant to the development agreement, management agreement and/or other material 

agreements entered into by the Tenant for the design, planning, construction or operation of the 

Project.  These same requirements shall apply to construction of Alterations. 

  E. Liens.  The Tenant covenants, warrants, represents and agrees not to suffer or 

permit any lien of mechanics or materialman or others to be placed against the Project Site with 
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respect to work or services claimed to have been performed for or materials claimed to have been 

furnished to the Project Site, for the Project or for any Alterations.  The Tenant shall indemnify 

and save (for purposes of this paragraph, the “indemnifying party”) the County harmless against 

liability, loss, damages, costs, attorneys' fees and all other expenses on account of claims of lien 

of laborers or material suppliers or others for work performed or alleged performed or materials 

or supplies furnished or alleged furnished to the indemnifying party or persons claiming under it.  

In the event any lien is recorded and is not removed or discharged within thirty (30) days, 

without reference to its validity, indemnifying party shall, upon demand, furnish the bond 

described in California Civil Code Section 3143 and 3171, or any other applicable or successor 

statute, which results in the removal of such lien or stop notice from the Project Site.   

   (1) Payment and Performance Bonds.  Prior to the commencement of any 

construction at the Project Site for the Project or for Alterations, the Tenant, or its general 

contractor, shall post payment and performance bonds, each for the full value of the cost of 

construction and completion of the Project, assuring lien free completion to the satisfaction of 

County.  County shall have the right, but not the obligation, to review and approve all terms and 

conditions in said performance and payment bonds.   

  F. County’s Cooperation During Project Construction and Alterations.  The County 

will, as owner of the Fairgrounds, reasonably cooperate with and assist the Tenant in the 

Tenant’s efforts to obtain consents, approvals, permits and variances which may be required for 

the construction and operation of the Project.  However, nothing stated herein or elsewhere in 

this Lease obligates or requires the County Board of Supervisors to grant any approvals or to 

exercise its discretion in any particular way or with respect to any particular decision. 

G. Landlord Access.  Landlord, its employees, agents or representatives shall have 

the right of reasonable access to the Project and Project Site without charges or fees, and at 

normal construction hours during any construction period, for the purposes of ascertaining 

compliance with the terms of this Lease.  Landlord’s access shall be reasonably exercised to 

minimize interference with Tenant’s construction and/or operations.  In any site visits, Landlord 

shall comply with reasonable safety rules of the contractor.  The same requirements shall apply 

to construction of Alterations.  In addition, Landlord reserves the right, but not the obligation, to 

inspect, or cause to be inspected, the work of anyone performing, completing, installing or 

constructing in whole or in part the Project, anything on the Project Site and any of the 

Alterations. 

H. Notice of Completion.  Promptly upon completion of construction of the Project 

or any Alteration, Tenant shall file or cause to be filed in the Official Records of the County of 

Santa Clara a Notice of Completion (the “Notice of Completion”) with respect to the Project or 

that Alteration. 
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I. Alterations.  

    (1) Tenant shall ensure that the construction and installation of all 

improvements, alterations or renovations (the “Alterations”) are in conformance with the most 

recent version of the final record drawings approved by Landlord and all specifications and 

requirements of this Lease relating to such Alterations.   Landlord may, at any time, prepare and 

provide to Tenant a letter or notice of any observed defects, deficiencies or deviations between 

the Alterations constructed or installed and the most recent version of the final record drawings 

approved by the Landlord, or any specification or requirement of this Lease.  Within thirty (30) 

days of Landlord’s notification, Tenant shall promptly correct or address the issue(s) or propose 

to Landlord a reasonable schedule for correcting or addressing the issue(s).  The schedule shall 

be subject to the written consent of the Landlord which consent shall not be unreasonably 

withheld or delayed.  If Tenant fails to correct or address undisputed issue(s) identified by 

Landlord within 20 days, Landlord shall have the right, but not the obligation to make any and 

all repairs, corrections, mitigation, replacements, renovation or changes Landlord deems 

appropriate (at its sole discretion) and Tenant shall promptly reimburse Landlord for all costs, 

fees and other expenses incurred in relation to such repairs, corrections, mitigation, 

replacements, renovations and changes and such amounts shall be due and payable as 

“Additional Rent” within thirty (30) days from Landlord’s issuance of written notice to Tenant. 

   (2) During the Term, the Tenant may make such Alterations subject to the 

mutual written approval of both Tenant and County.  Where such Alterations necessitate or 

require the review and/or preparation of an environmental impact report, negative declaration or 

mitigation monitoring and reporting program or supplement to any existing document or report 

under the California Environmental Quality Act (as solely determined by Landlord), then Tenant 

shall fully comply with such requirements and pay for all costs and expenses associated with or 

related to such compliance, including all litigation costs, expenses and attorneys’ fees related 

thereto. 

SECTION  7.  Sustainability, Environment, Health and Safety.  

  A. Sustainability.  In performing any work, management, administration, 

operations, construction, development, maintenance, repairs or improvements on the Project Site, 

on the Project or any portion thereof, Tenant and the Tenant Representatives will use best efforts 

to substantially comply with Landlord's Sustainability policies found in Board of Supervisors 

Policy Manual 8.1 through and including 8.4, as amended from time to time by Landlord, and 

Landlord’s Green Cleaning Policy Administrative Guidelines, as amended from time to time by 

Landlord.   

   (1) Design and Construction. In addition, the design, development and 

construction of the Project and all Alterations shall comply fully with the County of Santa Clara 
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green building and sustainability standards, policies and ordinance code provisions as if they 

were County buildings and facilities, as amended from time to time, including but not limited to 

County Ordinance Code Sections C3-30 and C3-31;  Board of Supervisors Policy Manual 

Section 7.10 (Energy Efficiency Standards for New Building Designs, Facility Leases, 

Equipment, and Exploration of  Solar Energy and Other Renewable Resources); and, Board of 

Supervisors Policy Manual Section 7.14 (Green Building Policy for County Government 

Buildings); however, any reasonably equivalent green building and sustainability standards may 

substitute for any one or all of the County’s green building and sustainability standards, provided 

such alternatives are first reviewed and approved by Landlord. 

  B. Health and Sanitation During Construction of Project and Alterations.   At all 

times during and in relation to construction of the Project and for any Alterations, Tenant, its 

contractors and subcontractors must meet and comply with all federal, state and local 

environmental, health and safety codes, regulations, statutes and other applicable laws, and shall 

take any and all necessary action to immediately comply with said laws upon knowing or having 

reason to know of such noncompliance. 

 C. Consumer Safety.  If any product being offered, delivered or supplied to the 

Tenant or used in the construction, installation, operation or maintenance of the Project, the 

Alterations or any other work at the Project Site is listed in the Hazardous Substances List of the 

Regulations of the Director of Industrial Relations with the California Occupational Safety and 

Health Standards Board, or if the product presents a physical or health hazard as defined in the 

California Code of Regulations, General Industry Safety Order, Section 5194 (T8CCR), Hazard 

Communication, Tenant must provide Landlord, upon request, with a Material Safety Data Sheet 

(“SDS”) (as amended from time to time) with delivery, shipment or use.  Each SDS must 

reference the contract/purchase order number, and identify the "Ship To Address". All shipments 

and containers must comply with the labeling requirements of Title 49, Code of Federal 

Regulations by identifying the hazardous substance, name and address of manufacturer, and 

appropriate hazard warning regarding potential physical safety and health hazard.   

  D. County No-Smoking Policy.  Before, during and after construction, and at all 

times during the Term, Tenant and the Tenant Representatives shall not smoke on, in or around 

the Project or Project Site or in any buildings, facilities or structures thereon.  

SECTION 8.  California Environmental Quality Act.   

 A. Compliance with the California Environmental Quality Act (“CEQA”), Pub. Res. 

Code § 21000 et seq., is a condition precedent to Landlord’s entering into this Lease and a basis 

for termination of the Lease without recourse, liability or obligation of either Party.  Tenant shall 

not take any action to design, construct or install anything for or in relation to the Project on the 

Project Site or any Alterations until CEQA compliance has been achieved (as solely determined 
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by Landlord) and Landlord has issued a notice to proceed to Tenant informing Tenant that the 

statute of limitations for making a CEQA challenge has expired.  Tenant understands and agrees 

that Landlord shall have no obligation or liability under this Lease if Landlord elects to terminate 

this Lease based on any analysis or conclusions reached in undertaking CEQA or as a result of a 

CEQA challenge made by any third party to a CEQA determination or findings on procedural or 

substantive grounds.   

   (1) If the construction or completion of any aspect of the Project or any 

Alterations constitutes a “project” under CEQA, and Landlord elects to not terminate this Lease, 

then Tenant shall pay for all costs associated with CEQA compliance, including but not limited 

to all Landlord costs associated with such compliance and liability.  If CEQA applies, no work of 

any kind or nature, shall be initiated on the Project Site unless and until such work has been the 

subject of a CEQA review and approval by and through the _________________[INSERT 

JURISDICTION], including all noticing, documentation and other public hearing requirements 

(where applicable) have been met.   

    (2) CEQA Litigation.  If any third party commences litigation objecting to or 

otherwise challenging any action or omission under CEQA with respect to the Project Site, the 

Project or any Alterations, and Landlord has not elected to terminate this Lease, then Tenant 

shall indemnify, hold harmless and defend Landlord (with defense counsel reasonably acceptable 

to Landlord) for any and all liabilities, losses, costs or expenses, including attorney fees or fees 

for the use of experts or consultants, incurred as a result of any such claim, litigation or 

challenge.  No settlement shall be entered into without Landlord’s full consent and approval. 

SECTION 9.  Hazardous Materials, Substances and Waste. 

 A. Definition of Hazardous Materials. "Hazardous Materials" for purposes of Lease 

means, but is not limited to, (a) any hazardous, toxic or regulated wastes, materials or substances, 

and other pollutants or contaminants, which are or become regulated by any Environmental 

Laws, including but not limited to regulations pertaining to storage, labeling, handling, 

recordkeeping, reporting, transportation, use, disposal, handling or shipment; (b) petroleum, 

petroleum by products, gasoline, diesel fuel, crude oil or any fraction thereof; (c) asbestos and 

asbestos containing material, in any form, whether friable or nonfriable; (d) polychlorinated 

biphenyls; (e) radioactive materials; (f) lead and lead-containing materials; (g) any other 

material, waste or substance which may display toxic, reactive, ignitable or corrosive 

characteristics, as all such terms are used in their broadest sense, and are defined or become 

defined by any Environmental Law (defined below); (h) any materials which cause or threaten to 

cause a nuisance upon or waste to any portion of the Project Site or any surrounding property; (i) 

any materials which pose or threaten to pose a hazard to the health or safety of persons on the 

Project Site or any surrounding property; (j) any substances, ingredients, materials or products 

containing or that may contain blood borne pathogens, living or dead organisms, human remains 
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or by-product, bio-waste or medical waste.  For purposes of this Lease, "Hazardous Materials" 

shall not include nominal amounts of ordinary household cleaners, office supplies and janitorial 

supplies that are exempt from any Environmental Laws.  “Environmental Laws” as referred to 

herein means any and all local, state and federal environmental, health, consumer safety, medical 

or safety-related laws, statutes, orders, standards, court' decisions, ordinances, rules or 

regulations, decrees, directives, guidelines, permits or permit conditions, currently existing and 

as amended, enacted, issued or adopted from time to time, including but not limited to the 

Comprehensive Environmental Response, Compensation, and Liability Act, as amended (42 

U.S.C. Section 9601, et seq.) (together with the regulations promulgated thereunder, 

“CERCLA”), the Resource Conservation and Recovery Act, as amended (42 U.S.C.  Section 

6901, et seq.) (together with the regulations promulgated thereunder, “RCRA”), the Emergency 

Planning and Community Right-to-Know Act, as amended (42 U.S.C.  Section 11001, et seq.) 

(together with the regulations promulgated thereunder, “Title III”), the Clean Water Act, as 

amended (33 U.S.C.  Section 1321, et seq.) (together with the regulations promulgated 

thereunder, “CWA”), the Clean Air Act, as amended (42 U.S.C.  Section 7401, et seq.) (together 

with the regulations promulgated thereunder, “CAA”) and the Toxic Substances Control Act, as 

amended (15 U.S.C. Section 2601, et seq.) (together with the regulations promulgated 

thereunder, “TSCA”), and any state or local similar laws and regulations and any so-called local, 

state or federal “superfund” or “superlien” law. (collectively and each, the "Environmental 

Laws"). 

  B. Prohibition; Environmental Laws.  Tenant shall be solely liable and responsible 

for ensuring that it and all Tenant Representatives comply at all times with all Environmental 

Laws, including those relating to any and all construction and installation activities, and all 

materials used or incorporated into the design of the Project, related to the Project Site or related 

in any way to Tenant or any of the Tenant Representatives’ use of the Project or Project Site, 

including the Permitted Use.  Tenant and all Tenant Representatives shall comply with all 

Environmental Laws including those relating to: generating, manufacturing, storing, handling, 

transporting to or from, using, disposing of, or shipping to or from, any Hazardous Materials on, 

in, under or about any portion of the interior or exterior of the Project Site, the Project or the 

Fairgrounds (“HazMat Use”). 

   C. Tenant's Environmental Obligations.  Tenant shall give to Landlord immediate 

verbal and follow-up written notice of any contamination, exposure, death, injury, illness, spill, 

release, discharge, disposal, emission, migration, removal, shipment or transportation of, from or 

relating to Hazardous Materials on, under or about any portion of the Project Site or Project  

(collectively, a "Release"), if Tenant knows or reasonably should know of such Release.  Tenant, 

at its sole cost and expense, covenants, warrants and represents to promptly investigate, remedy, 

clean up, remove, decontaminate, restore, respond to, otherwise fully remediate, and resolve any 

and all claims relating to (including, without limitation, preparation of any feasibility studies or 
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reports and the performance of any and all closures) any Release of Hazardous Materials or 

violation of any Environmental Laws caused by, arising from or related to the acts or omissions 

of Tenant or any of the Tenant Representatives (the “Remediation”).  Tenant shall keep Landlord 

informed of the status of all Remediation, including when it has begun, status of clean up and 

when it is completed.  If Tenant fails to promptly complete the Remediation, County may, but 

without obligation to do so, take any and all steps necessary to rectify the same and Tenant shall 

promptly reimburse County, upon written demand, for all costs and expenses to County of 

performing the Remediation. All such Remediation, as required herein, shall be performed in 

such a manner so as to enable County to make full use of the Project Site and the other portions 

of the Fairgrounds after the satisfactory completion of such Remediation, as solely determined 

by County. 

  D. Environmental Indemnity.  Excluding any claims, causes of action, risks, suits, 

losses, allegations, injuries, illness, death, damages and/or liabilities (including but not limited to 

litigation costs and attorneys’ fees) (collectively and each, the “Claims”) directly caused by the 

gross negligence or willful misconduct of Landlord or Landlord’s employees, agents or assigns 

(collectively and each, the “Landlord Indemnitees”), Tenant shall protect, indemnify, defend 

(with legal counsel acceptable to County) and hold Landlord and the Landlord Indemnitees 

harmless from and against any and all Claims (including, without limitation, diminution in value 

of any portion of the Project Site and damages for the loss of or restriction on the use of rentable 

or usable space within the Project Site) arising at any time before, during or after the Term in 

connection with, resulting from or related to, directly or indirectly, any and all HazMat Use, 

Release, Remediation or violation of applicable Environmental Laws by Tenant or any of the 

Tenant Representatives arising out of, relating to or resulting from (directly or indirectly) any act 

or omission of Tenant or any of the Tenant Representatives.   

   E. Environmental Notice.  Tenant shall immediately deliver to County complete 

copies of all written notices, demands, or other written communications in a party’s possession 

from any governmental or quasi-governmental authority, or any insurance company or board of 

fire underwriters or like or similar entities, regarding any Release or Remediation on, to, about, 

upon, under, at, in, or from the Project Site, the Project or the Fairgrounds. Tenant shall 

immediately, upon receiving notice thereof, inform County in writing (and orally in the event of 

a Release or other emergency) of (1) any and all enforcement or Remediation, or other 

governmental, regulatory, or judicial acts or orders instituted, contemplated, or threatened 

pursuant to any Law affecting Hazardous Materials in, on, upon, over or under the Project Site, 

the Project or Fairgrounds; and (2) all Claims made or threatened by any third party relating to 

damage, contribution, cost recovery, compensation, loss or injury resulting from any actual, 

proposed, or threatened HazMat Use, use, Remediation or Release on, in, upon, at, under, from, 

to, or about the Project Site, the Project or Fairgrounds.   
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F. Tenant’s Business Plan.  Prior to initiating the Permitted Use, , Tenant shall give 

written notification to Landlord that the business or operation on the Project Site is subject to the 

business plan requirements of, and will comply with, the provisions of California Health and 

Safety Code Section 25,500, et seq., and shall deliver to Landlord a copy of the plan(s).  So long 

as any operations or uses on the Project Site require the establishment and implementation of a 

business plan concerning the handling of Hazardous Materials (pursuant to California Health and 

Safety Code §§ 25,500 et seq.), Tenant shall deliver to Landlord, within thirty (30) days 

following the filing thereof, a copy of any amendment to any such plan(s).  A copy of any 

amendment to hazardous material inventory statements shall also be submitted to Landlord 

within the ten (10) days of submittal to the applicable governmental agency. 

  G. Underground Storage Tanks.  During the Term, the Tenant shall conform to and 

carry out a reasonable program of maintenance and inspection of all underground storage tanks, 

and shall maintain, repair, and replace such tanks only in accordance with all applicable Laws, 

including Environmental Laws. 

  H. Integrated Pesticide Management.  During the Term, Tenant and Tenant 

Representatives shall comply at all times with Landlord’s Integrated Pesticide Management 

Ordinance, as amended from time to time. 

I. Release of Landlord.  Tenant hereby releases Landlord from all claims, liability, 

damages or costs, that Tenant may have at any time arising, directly or indirectly, from the 

presence, or alleged presence of Hazardous Material in, on or under the Project Site or the 

Project; provided, however, that this release excludes and shall not apply to (i) any Hazardous 

Material that originates from any land owned by Landlord that is adjacent to but outside of the 

Project Site footprint, or (ii) any Hazardous Materials that are generated by Landlord.  In 

connection herewith, Tenant waives the provisions of Civil Code Section 1542, which provides 

as follows:  

“A general release does not extend to claims which the creditor does not know or suspect 

to exist in his favor at the time of executing the release, which if known by him must 

have materially affected his settlement with the debtor.” 

Initial of Tenant_________ 

J. Mandatory Waste Reduction.  Tenant and the Tenant Representatives must fully 

comply with the Santa Clara County waste reduction programs, policies and ordinances, 

including Board Policy 3.13 and 3.14.  Tenant must also avoid using two types of food 

containers: blown Expanded Poly Styrene (foam containers), and biodegradable or compostable 

plastics. It is recommended that Tenant use paper-based plates and bowls for all meals prepared 

or served on or at the Project Site. Tenant will be responsible and liable for complying with all 
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City of San Jose, County of Santa Clara and other local requirements for use and offering of bags 

and other containers and in particular County Ordinance B-11-508 et seq. and B-11-525 et seq. 

SECTION 10  ADA and Other Laws.   

All design, management, configurations, construction, management and operation of any and all 

Alterations or the Project shall at all times be in compliance with, (a) any and all applicable 

local, state and federal laws, rules, codes, ordinances, zoning, statutes, orders and regulations 

(collectively, the "Laws"), including without limitation, the requirements of the Americans with 

Disabilities Act, a federal law codified at 42 U.S.C. 12101 et seq., including, but not limited to 

Title III thereof, all regulations and guidelines related thereto and all requirements of Title 24 of 

the State of California (collectively, the "ADA"), (b) any and all applicable licenses, building 

codes, land use and permit restrictions and conditions which are at any time made by or given by  

a government entity relating to the Project or Project Site and/or the construction or installation 

(collectively, "Development Documents").   

SECTION 11. Maintenance and Operation Obligations. 

A. During the Term of this Lease, the Tenant shall maintain and repair the Project 

Site, the Project, all structures, Alterations, pavements, sidewalks, infrastructure, utilities, 

landscaping and other improvements thereon in good order and condition, clean and free of 

accumulation of dirt and rubbish, and in good operating condition, to the standards that would be 

adopted by a prudent owner or operator of a first class facility comparable to the Project, at the 

Tenant’s sole cost and expense and in compliance with all Laws.  

B. Protection of Project Site.   TENANT shall maintain the Tenant Buildings, the 

Tenant Improvements and all Tenant personal property and chattel in such a manner as to protect 

the Property, the Project Site, the Tenant Buildings and the Tenant Improvements  from damage, 

injury, loss, or liability arising from rainfall and other action of the elements, excepting such as 

may be directly caused by the active or sole gross negligence or willful misconduct of County or 

the County Representatives. 

C. Telephone and Internet Access.  Tenant shall provide its own telephone and 

internet access service for the Permitted Use. 

D. Enforce All Regulations. Tenant will cause all persons conducting business, 

transacting, promoting, advertising, volunteering, working or operating within the Project Site 

relating to the Permitted Use to comply with all local, state and federal health, safety and 

environmental regulations, including any and all licensing, permitting, certification, filing, 

recordkeeping, reporting and training requirements.   
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E.  Fire Code.  Tenant shall at all times ensure that all activities, installations, uses, 

facilities, operations and conduct is fully compliant with all applicable fire codes and any and all 

directives or requirements of the fire marshal for Santa Clara County. 

F. Payroll Taxes and Costs.  Tenant  shall prepare and process the payroll for its 

employees and shall pay all applicable federal, state and local employment taxes and payroll 

insurance, including any income, social security and unemployment taxes and worker 

compensation costs. 

G. Nuisance.  Tenant shall ensure that Tenant and Tenant Representatives do not 

conduct any activities on, in, under or about the Project Site that constitute waste, nuisance or 

unreasonable annoyance (including, without limitation, emission of objectionable odors, noises 

or lights).  

H. Food Operation Requirements.  Tenant warrants, represents and agrees that the 

following material requirements shall apply to Permitted Use, including the operation of any and 

all food concessions, food distributors and sourcers, food service, restaurants and cafeterias on, 

in and around the Project or Project Site at all times: 

   (1) Nutritional Content and Standards.  It is the County’s goal to offer visitors 

to County property high quality nutritionally-responsible food and food service operations.  It 

shall be the responsibility of the Tenant to provide a maximum variety of quality nutritional 

foods and beverages consistent with industry and County nutritional standards in comparable 

food service facilities at reasonable prices.  Tenant shall exercise reasonable imagination, 

creativity, and good taste in the planning, preparation, and serving of meals and shall 

conscientiously strive to ascertain customer desires for food and beverages with regard to taste, 

appearance, nutritional value, and variety.  County’s nutritional standards will be used by Tenant 

as a baseline indicator of appropriate nutritional sources.  A copy of these standards will be 

provided to Tenant upon request. 

  (2) Locally Grown, Locally Sourced.  The County encourages the Tenant to 

buy locally grown food (within 150 miles or a distance considered a reasonable day’s drive) 

whenever possible.  Partnership with local farms and/or distributors who support local farms is 

also encouraged.  All produce purchased should be from reputable growers and/or distributors 

who have demonstrated safety and sanitation practices in place including compliance with FDA 

standards and pesticide laws. 

   (3) Nutritional Content.  Tenant will make nutritional content of foods and 

beverages per serving sizes readily available for review by potential customers and the County at 

all times during hours of operation; offer healthy alternatives and indicate on menus if the food 

or beverage item is healthy, vegan or vegetarian based on acceptable industry standards and in 

compliance with local, state and  federal laws.   
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  (4) Other Food Standards.   

    (a) All food, beverages and products sold, offered for sale or for 

consumption shall not be counterfeit, adulterated, misbranded, falsely or misleadingly labeled, 

marketed or advertised within the meaning of any applicable local, state or federal laws, rules, 

regulations or guidelines.  All food, beverages and products sold or offered for sale or for 

consumption (including ingredients, price, terms and conditions of sale) shall not be in violation 

of any laws, ordinances, statutes, rules or regulations of the United States or any state or local 

government or any subdivision or agency thereof, including but not limited to: all laws and 

regulations relating to health, safety, environment, serial and identification numbers, labeling, 

toxic substances, and the requirements of California Proposition 65.  All food, beverages and 

products sold or offered for sale or for consumption that fall within those classes, types, kind or 

sources of products, beverages or food that are regulated or subject to the requirements or 

guidelines of the United States Federal Trade Commission (“FTC”), the U.S. Food and Drug 

Administration (“FDA”), the U.S. Environmental Protection Agency (“EPA”), the U.S. 

Department of Agriculture (“USDA”), or similar or equivalent local or state standards, rules, 

laws, regulations, permitting, certification or licensing requirements, shall comply at all times 

with these requirements, including requirements relating or applying to  green, organic, 

environmental, nutritional, dietary, cosmetic, healthy or safe food or product claims, marketing, 

advertising, promotion or labeling.  For example, but not limitation, the Federal Trade 

Commission Green Guides.  All green, organic, environmental, nutritional, dietary, cosmetic, 

health or safe food, beverages and product claims shall be supported by sufficient documentation 

substantially demonstrating or evidencing the truthfulness or accuracy of such claims.   

    (b) No food, beverage or products, or any other items sold, offered for 

sale or made available to customers shall infringe upon or violate any patent, copyright, 

trademark, trade name, trade dress, trade secret or, without limitation, any other rights belonging 

to others, and all royalties owed, if any, shall be paid by the Tenant to all licensors where owed. 

    (c) All weights, measures, sizes, legends or descriptions printed, 

stamped, attached, labeled or otherwise indicated with regard to the food, beverage or products 

or other items sold, offered for sale or made available to customers shall be true and correct, and 

conform and comply with all laws, rules, regulations, ordinances, codes and/or standards of 

federal, state and local governments relating to said item, product, beverage or food. 

I. Tenant Personnel.   

  (1) Tenant shall employ sufficient and suitable personnel to maintain efficient 

service and sanitary conditions, including a full-time manager at each cafeteria, who possesses 

the necessary qualifications, skills and expertise, including ServeSafe Food Protection Manager 

Certification at each cafeteria, to supervise the operation effectively and in compliance with all 
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laws.  The manager and all other personnel and contractors involved in food presentation, 

customer service, food handling, food preparation, serving, cooking or baking of food or food 

products must have completed and shall maintain at all times current training, certification and 

testing for such activities including, by way of example but not limitation, any requirements for a 

Food Safety Certificate or Food Handlers Card, ServSafe Certification and/or TB testing if 

applicable. 

   (2) Tenant shall provide its employees and contractors with prevailing wages, 

hours, fringe benefits, and working conditions reflected in standard collective bargaining 

agreements for comparable hotel and restaurant work within the geographical area of Santa Clara 

County in accordance with the current State of California Employment Development 

Department’s Wage Data. 

   (3) Tenant shall be responsible for maintaining satisfactory standards of 

employee and contractor competency, conduct, integrity, and personal health and cleanliness and 

shall be responsible for taking disciplinary action with respect to its employees and contractors 

as may be necessary.   

   (4) Tenant shall at all times be responsible for ensuring compliance with and 

shall comply with the (1) California Retail Food Code (Health and Safety Code Sections 113700 

et seq.) where it applies to food services operations, food preparation or services. 

  (5) Tenant, and its employees, agents, representatives, contractors, 

consultants, vendors and any person conducting business within, upon or around the Project Site, 

shall conduct themselves in a professional, courteous and respectful manner at all times. The 

Tenant, not the County, shall be responsible and liable for handling, addressing and responding 

to any and all customer, guest and visitor concerns regarding any service, food, beverage or 

product matters pertaining to the food services operations including but not limited to refund 

requests, product complaints and/or other service matters. 

J. Health and Sanitation.  

   (1) Tenant must meet federal, state and local health and safety codes and laws 

for food service operations, preparation, handling, storage and service. Tenant shall keep all 

equipment, food operation, preparation, storage, transport, treatment and handling facilities and 

materials in a clean and sanitary condition at all times and in full compliance with all laws. 

   (2) If Tenant is in non-compliance with any codes or laws, Tenant shall take 

all action necessary to immediately comply with such codes and laws.   

   (3) The County reserves the right to request and require environmental, health 

or safety inspections of any operations, trucks, equipment or facilities by the Department of 
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Environmental Health.  If found in non-compliance of codes or laws, Tenant shall immediately 

rectify the situation and comply with the laws and codes.   

   (4) Proper food handling procedures are required, including frequent hand 

washing, employee hygiene, proper use of gloves when preparing and serving meals, and proper 

utensil handling. Hot and cold foods should always be maintained at the proper temperatures.  

Temperature logs shall be maintained regularly and be available for review at all times by 

County at County’s request.   

   (5) Tenant must have appropriate food recall procedures in place to include 

effective communication to staff to ensure food safety as well as notification to the County and 

customers as appropriate.  Tenant shall at all times comply with all local, state and federal food, 

beverage and product recall laws.  If anything sold or offered for sale by Tenant is the subject of 

a recall, whether initiated by Tenant, by the County or any government entity (including the 

issuance of safety notices), the Tenant shall be responsible for all matters, liability and costs 

associated with the recall, including but not limited to: 

• Consumer notification and contact; 

• All expenses and losses incurred in connection with such recall (and where applicable, 

any other end-products with which the recalled item has been packaged, consolidated 

or commingled), including but not limited to refunds to customers, lost profits, 

transportation costs and all other costs associated therewith; and 

• Initial contact and reporting of the recall to any government agency having jurisdiction 

over the affected item. 

If a government agency initiates any inquiry or investigation relating to the item recalled or 

similar goods manufactured, supplied or offered for sale to consumers by Tenant, Tenant shall 

immediately notify County and take reasonable steps to resolve the matter without exposing the 

County to any liability or risk. 

   (6) Tenant shall be responsible for the housekeeping and sanitation of the 

food preparation, storage, serving, and dining areas. This will include at least twice daily: 

cleaning of tables and chairs in the dining area; removal of all waste to designated areas; spot dry 

mopping/sweeping of the floor in the dining, serving and storage areas; the washing and 

sanitizing of all utensils and equipment in the food preparation and serving areas.  County shall 

clean the windows, walls above 6 feet from floor level, ceilings, lighting, ventilation systems, 

grease traps, and provide pest control. However, Tenant will undertake all due diligent and 

prudent means to prevent any infestation of rodents or vermin in the areas under its direct control 

and shall comply with, in connection with the foregoing, the County’s Integrated Pest 
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Management and Pesticide Use Ordinance, Division B28 of the Santa Clara County Ordinance 

Code. 

   (7) Tenant shall transport solid waste and recyclable material to the immediate 

collection areas, located at the rear of the Food Services Facility. County shall be responsible for 

the collection and removal of the waste from the Facility. Tenant agrees to actively participate in 

County’s recycling program as prescribed in the County Board of Supervisor’s Policy 3.14, 

Waste Reduction and Recycling in County Facility.  

K. Unfair or Deceptive Advertising or Trade Practices.   

    (1) Tenant warrants, represents and agrees that on the Project Site and on all 

promotional materials, websites and social media (i) all offers, services, products and food 

(collectively, the “Offers”) sold or offered shall not be counterfeit, adulterated, misbranded, 

falsely or misleadingly labeled, marketed or advertised; (ii) all Offers (including ingredients, 

price, terms and conditions of Offer) shall not be in violation of any laws, ordinances, statutes, 

rules or regulations of the United States or any state or local government or any subdivision or 

agency thereof, including but not limited to: all laws and regulations relating to disclosures, 

misleading advertising, sweepstakes and contests, weights and measures, health, safety, 

environment, serial and identification numbers, labeling, toxic substances, and/or the 

requirements of California Proposition 65. 

   (2) Tenant warrants, represents and agrees that it shall not, nor shall it allow, 

permit or authorize anyone else, including its Tenants Representatives, to engage in, support or 

conduct any unfair, deceptive or misleading business practices, promotions or advertising. 

L. Food/Beverage Operation Audits.  In relation to any food or beverage operations, 

County reserves the right to audit, and Tenant shall provide reasonable access to, any and all 

operating statements, financial records, employee records, and environmental, health or safety 

records, reports, filings, notices, inspection records, and information relating to any notices of 

violation or agency action.  By way of example, but not limitation, the County may audit 

Tenant’s operations and records in relation to any of the following health concerns:  

• Improper holding temperatures of potentially hazardous foods. 

• Improper cooling of potentially hazardous foods. 

• Inadequate cooking of potentially hazardous foods. 

• Poor personal hygiene of food employees. 

• Contaminated equipment. 

• Food from unapproved sources. 
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• Weights and Measures compliance. 

• Consumer misrepresentations or unfair or deceptive trade practices. 

  (1) Some factors the County may, at its option, consider in determining 

compliance with this Lease include, but are not limited to: wage levels, pay ranges, benefits for 

all positions and job classifications, medical insurance for employees, annual rate of staff 

turnover, number of hours of training for each position in subject areas directly related to the 

Lease or performance or quality of performance under the Lease, number of legal complaints 

issued by an enforcement agency against the Tenant for alleged violations of applicable federal, 

state or local rules, regulations or laws and the number of citations, court findings or 

administrative findings for violations of applicable federal, state or local rules, regulations or 

laws related to treatment of employees or the Tenant’s fiscal condition, and any collective 

bargaining agreements or personnel policies covering the Tenant’s employees. 

  (2) The County may designate an auditor to evaluate all areas of Tenant’s 

operations on a periodic basis, at Tenant’s sole cost and expense. Tenant shall allow the 

designated County auditor access to all areas of operations during regular business hours, with or 

without County prior notice.  

   (3) The County-designated auditor reserves the right to take pictures or 

videotape in any operation include any transport truck, obtain a photocopy of any records, and 

interview employees and customers.  Tenant will receive a copy of the audit along with details of 

missed points. After completion of the audit, the County will provide Tenant with a list of 

required corrective actions, along with the audit details. Tenant must address all audit findings 

and take all requested corrective action within the time frame required of the auditor.   

   (4) Anyone, including Tenant employees or customers, may communicate or 

report known or suspected violations of law, policy or procedure by Tenant to the County-

designated auditor or law enforcement.  The County will investigate any potential violations and 

if such violations are found, a violation citation may be issued.  Such violations include, but are 

not limited to, the following: 

• Operational violation (e.g. no manager or shift leader on duty); 

• Café hours violation; 

• Health code violation; and/or 

• Safety violation. 

   (5) Such violation citations will provide a required course of action and date 

of resolution.  Continual violation citations may result in a letter of default and termination of the 
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County Lease.  However, the County reserves the right, at its sole and absolute discretion, to 

cancel the Lease with a Tenant for any reason, even if based on one instance of violation citation 

or any report or allegation of violation even if no citation is issued.   

M. Other County Audit Rights.  Upon service of a written notice to Tenant, County 

and persons authorized by County, have the right at any reasonable time and place to examine, 

audit, and make copies of books, compliance records, records, documents, financial records, 

financial audits, accounting procedures and practices of Tenant, and of any of the  Tenant 

Representatives affecting or relating to the performance or administration of any provision of 

this Lease or any of the Permitted Uses, including but not limited to reasonable access to 

facilities, financial and employee records that are related to the Permitted Use or compliance 

with any provision of this Lease. Such records may include, but are not limited to: wage levels of 

workers on the Project or involving the Permitted Use, pay ranges for workers on the Project or 

involving the Permitted Use, benefits for all positions and job classifications working directly on 

or in the Project or Project Site, medical insurance for employees, annual rate of staff turnover, 

number of hours of training for each position in subject areas directly related to this Lease or the 

Project, number of complaints, citations or violations issued by any enforcement agencies for 

alleged violations of applicable federal, state or local rules, regulations or laws and the number 

of citations, court findings or administrative findings for violations of applicable federal, state or 

local rules, regulations or laws related to treatment of employees or fiscal conditions, and any 

collective bargaining agreements or personnel policies covering persons working on the Project 

or relating to the Permitted Use where ever found. 

SECTION 12.  Intellectual Property and Signage. 

 A. Naming Rights and Sponsorships.  Tenant shall not sell or offer to sell any 

advertising, naming rights or sponsorships of any nature or kind or under any duration with 

respect to or on the Project Site without the advance written consent of the County Board of 

Supervisors in each instance. 

 B. Use of Landlord’s Name for Commercial Purposes.  Tenant and any of the 

Tenants Representatives may not use the name of the Landlord or reference any endorsement 

from the Landlord in any fashion for any purpose, without the prior express written consent of 

the County Board of Supervisors. 

 C. Monument, Readerboard and Informational Signage.  The Tenant shall have the 

exclusive right to install and construct signage on or off-site to advertise, promote and market the 

Project in compliance with all applicable laws, and all County-required  approvals and permits.  

The location, size, materials, display and utility of such signage shall in each instance require 

advance written approval from Landlord, including whether or not such signage is electronic, 

digital or involves any other form of media or transmission capacity. 
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 D. Landlord Intellectual Property.   “Landlord Intellectual Property” means, for 

purposes of this Lease, all County confidential, trade secret or proprietary information, all 

County customer information, all County licensing rights; County trade names, trade dress, 

patents, patents pending, copyrights, copyrighted materials and goodwill; and, all County-

generated information, invention, software, metadata, system, hardware, design, device, material 

or program.   Tenant warrants, represents and agrees that it has not and that it will not grant or 

give permission or license to use Landlord Intellectual Property, nor allow others to do so, for 

advertising or for any purpose without Landlord’s prior written consent.  Tenant acknowledges 

and agrees that (1) Landlord is and shall remain the sole and exclusive owner of all right, title 

and interest in and to Landlord Intellectual Property, including the right to grant permission to 

use Landlord’s Intellectual Property; (2) Tenant’s use of the Landlord Intellectual Property, and 

all goodwill associated with the Landlord Intellectual Property shall inure to the sole and 

exclusive benefit of Landlord; and, (3) nothing in this Lease or any related agreement, instrument 

or document shall be construed to give Tenant or any of the Tenant Representatives any legal or 

beneficial ownership interest in or title to the Landlord Intellectual Property.  Notwithstanding 

the foregoing, in the event that Tenant is deemed to own any rights in the Landlord Intellectual 

Property, Tenant hereby permanently and unconditionally assigns all such rights to Landlord. 

Tenant represents, warrants and agrees for itself and for each of the Tenant Representatives that 

it has not and that it shall not change or modify the Landlord Intellectual Property other than in 

connection with the performance of its obligations under this Lease, or create any design 

variation of the Landlord Intellectual Property, without the prior written consent of Landlord; 

Tenant SHALL NOT join any name, mark or logo with any of the Landlord Intellectual Property 

so as to form a composite trade name or mark, without obtaining the prior written consent of 

Landlord; Tenant shall refrain from using any other name or mark that is confusingly similar to 

the Landlord Intellectual Property; and, Tenant will not directly or indirectly do anything to 

compromise Landlord’s Intellectual Property.   Tenant agrees to notify Landlord promptly if it 

becomes aware of any actual, suspected or threatened infringement, misuse, imitation, dilution, 

misappropriation or other unauthorized use, access or conduct in derogation of the Landlord 

Intellectual Property.  Landlord shall have the sole right to bring any action to remedy the 

foregoing, and Tenant and Tenant Representatives shall cooperate with Landlord in exercising 

such right.  Any and all recoveries resulting from such actions initiated by Landlord shall be 

retained by Landlord.  EXCEPT AS EXPRESSLY PROVIDED FOR HEREIN, LANDLORD 

DISCLAIMS ALL WARRANTIES REGARDING THE LANDLORD INTELLECTUAL 

PROPERTY AND ANY OTHER INFORMATION OR ASSISTANCE PROVIDED 

INCLUDING WARRANTIES OF NON-INFRINGEMENT.  IN NO EVENT SHALL 

LANDLORD BE LIABLE TO TENANT OR OTHERS FOR ANY DIRECT, INDIRECT, 

INCIDENTAL, SPECIAL, CONSEQUENTIAL, COLLATERAL OR PUNITIVE DAMAGES 

OR LOST PROFITS OR FAILURE TO REALIZE EXPECTED SAVINGS OR OTHER 

COMMERCIAL OR ECONOMIC LOSS OF ANY KIND, ARISING FROM, OUT OF OR 

RELATED TO THIS LEASE, TENANT’S USE OF OR RELIANCE ON THE LANDLORD 
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INTELLECTUAL PROPERTY OR ANY INFORMATION OR ASSISTANCE PROVIDED TO 

LANDLORD BY OR ON BEHALF OF LANDLORD. 

  E. Third Party Intellectual Property.  Tenant warrants, represents and agrees to save, 

defend, hold harmless and indemnify the Landlord and Landlord’s employees, agents, 

contractors, subcontractors, representatives, assigns, directors and Board of Supervisors 

(collectively and each the “Landlord Representatives”) from, for and against any and all claims, 

fees, losses, damages, injuries, fines, penalties, costs (including court costs and attorneys’ fees), 

charges, liability, and/or exposure, however caused, for or on account of any software, metadata, 

system, hardware, design, device, material, program, trademark, trade name, trade dress, 

copyright, patented or unpatented invention, process or article (collectively and each the “Third 

Party Intellectual Property”) manufactured, supplied, or used by or on behalf of Tenant in 

connection with the design, construction or installation of the Building and (2) use of any and all 

monitoring, electrical or other technology, equipment or capabilities.  If Tenant uses or relies 

upon any such Third Party Intellectual Property covered by, subject to or claimed to be the 

intellectual property of another, it is mutually agreed and understood, without exception, that all 

royalties and fees (including licensing and maintenance fees) owed or claimed for the use of such 

intellectual property shall be solely and exclusively paid by Tenant and not Landlord. 

SECTION 13  PCI Compliance. 

A. Tenant represents, warrants and agrees to comply with and adhere to, at all times, 

and to ensure all Tenant Representatives comply at all times with, the most current version of 

Payment Card Industry Data Security Standards (PCI DSS) promulgated by the PCI Security 

Standards Council, where applicable.  PCI DSS is applicable if Tenant or any of the Tenant 

Representatives processes, transmits and/or stores any cardholder data in the performance of or 

provision of services at or in relation to fulfilling the terms or conditions of this Lease.  Where 

PCI DSS applies, Tenant represents, warrants and agrees, on behalf of itself and each of the 

Tenant Representatives that:   

   (1) Tenant and the Tenant Representatives are each (jointly and severally) 

responsible and liable for the security of cardholder data where (1) the Tenant or any of the 

Tenant Representatives obtain, access or possess or otherwise store, process or transmit on 

behalf of the customer any cardholder data or (2) where the security of the customer’s cardholder 

data could be impacted.   

  (2) Tenant attests that, prior to and during any and all access, possession, 

storage, processing or transmitting of cardholder data by Tenant or any of the Tenant 

Representatives, Tenant will be in compliance with all applicable requirements of the PCI DSS, 

and will have successfully performed all necessary steps to validate compliance with the PCI 

DSS.  
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   (3) During the Term of this Lease, Tenant agrees to promptly supply to 

County, upon County request in each instance, the current status of Tenant’s PCI DSS 

compliance, and evidence of its most recent validation of compliance.  In addition, Tenant must 

supply to County an attestation of compliance (on behalf of itself and that of each of the Tenant 

Representatives) at least annually. 

   (4) Tenant will immediately notify County if Tenant learns that Tenant or any 

of the Tenant Representatives is no longer PCI DSS compliant and will immediately provide 

County the steps being taken to remediate the non-compliance status. In no event shall Tenant’s 

notification to County be later than seven (7) calendar days after Tenant learns Tenant or any of 

Tenant Representatives is no longer PCI DSS complaint. 

   (5) Tenant and each Tenant Representative shall acknowledge in writing to all 

customers that they are responsible for the security of cardholder data that the Tenant or any of 

the Tenant Representatives possess, obtain or access, or otherwise store, process, or transmit, or 

to the extent that they could impact the security of the customer’s cardholder data environment. 

   (6) Tenant will create and maintain detailed, complete and accurate 

documentation describing the systems, processes, network segments, security controls, and 

dataflow used to receive, transmit, store and secure customer cardholder data and such 

documentation must fulfill the most current version of PCI DSS.  

   (7) Tenant will apply best efforts, including but not limited to, physical, 

software, and network security measures, employee screening, training, and supervision and 

appropriate written agreements with Tenant Representatives, to comply with PCI DSS. 

  (8) Tenant will, at least annually, test and evaluate the effectiveness of such 

measures.  

   (9) All records, data and files relating to cardholder data, stored, handled or 

transmitted by Tenant or any of the Tenant Representatives, including the media on which they 

are stored, are the sole and exclusive property of the cardholder.   

   (10) With respect to any software used by Tenant or any of the Tenant 

Representatives in relation to cardholder data, such software must meet the most current version 

of Payment Application Data Security Standard (“PA-DSS”), and Tenant or any of the Tenant 

Representatives must be able deploy and maintain the software in accordance with PCI DSS.   

   (11) Tenant will provide a patch release or security updates within 24 hours of 

discovery of suspect or actual security vulnerability, and will properly deploy the patch or 

security update promptly. 
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   (12) Tenant acknowledges that any indemnification provided or required to be 

provided to Landlord by Tenant or any of the Tenant Representatives under the terms of this 

Lease or any other agreement with County also applies to the failure (in whole or in part) of the 

Tenant or any of the Tenant Representatives to be and to remain PCI DSS compliant. 

   (13) Tenant will, upon execution of this Lease, establish security procedures to 

protect cardholder data and comply with PCI DSS. Tenant may find details of the PCI DSS at 

https://www.pcisecuritystandards.org/security_standards/pci_dss.shtml.  

   (14) Tenant and the Tenant Representatives will comply with all applicable 

laws that require the notification of individuals in the event of unauthorized release of cardholder 

data.   In the event of a data breach or a failure to comply with any PCI DSS standard or other 

event requiring notification under applicable law, Tenant will assume responsibility for 

informing all cardholders, credit card companies, government agencies and banks in accordance 

with applicable law and will indemnify, hold harmless and defend County and the County Board 

of Supervisors, officers, employees, agents and representatives (collectively and each the 

“County Representatives”) from and against any and all claims, damages, or other harm related 

to such data breach or failure to comply in whole or in part. 

   (15) Upon County request, Tenant will complete the SCCGov Cloud Service 

Provider Checklist and provide this to County promptly.  Such checklist may be evaluated by 

County to assist County in evaluating whether Tenant is or has the ability to comply with PCI 

DSS and to determine whether additional safeguards or warranties are needed from Tenant to 

ensure PCI DSS compliance.   

   (16) County shall have the right but not the obligation, at any time, to audit the 

performance, software, applications, hardware, records and operations of Tenant and any of the 

Tenant Representatives to verify compliance with PCI DSS, and may do so annually or more 

frequently, if County deems it necessary.  Tenant and Tenant Representatives shall fully 

cooperate with County and the County Representatives on all audits. 

   (17) A failure to comply with any of the provisions of this Section is a material 

breach (default) of this Lease. 

SECTION 14. Insurance and Indemnity. 

A. Indemnity.  Tenant covenants, warrants, represent and agree that: 

   (1) Tenant shall be liable, and shall reimburse County, for all expenses 

incurred by County for any and all work, repairs, maintenance and replacement of property (both 

real and personal) that results from Tenant’s use of the Project Site in violation of this Lease, and 

from the negligent, willful or intentional actions or inactions of Tenant, its guests, visitors, 
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invitees, agents, contractors, subcontractors, vendors, employees, affiliates, members, 

representatives or others, excluding any damage or injury solely caused by the gross negligence 

or willful misconduct of County, its agents, employees, representatives or other contractors.   

   (2) Excluding Claims solely resulting from the gross negligence or willful 

misconduct of the County or the Indemnified Parties, Tenant shall indemnify, defend, save and 

hold harmless County and each of County’s Board of Supervisors, employees, officers, 

attorneys, agents, representatives, affiliates, contractors and subcontractors  (collectively, the 

“Indemnified Parties”) from, for and against any and all claims, causes of action, risks, suits, 

losses, allegations, injuries, illness, death, damages and liabilities (including but not limited to 

litigation costs and attorneys’ fees) (collectively, the “Claims”) occasioned by, relating to, or 

resulting from, wholly or in part, directly or indirectly, (1) any breach of this Lease by Tenant, 

and/or (2) the acts or omissions of Tenant, its agents, contractors, subcontractors, representatives, 

officers, employees, guests, members, participants, patrons or any person or persons admitted to 

or using the Project Site.   

   (3) Excluding Claims solely caused by County’s or the Indemnified Parties’ 

gross negligence or willful misconduct, Tenant hereby forever releases County and all 

Indemnified Parties from responsibility and liability for, waives Tenant’s entire claim of 

recovery for, and assumes all risk of: (i) Claims; (2) damage to property or injury to persons 

(including death) in, at or on the Project Site during Tenant’s use of the Project Site.  No defense, 

indemnification or hold harmless obligations hereunder shall relieve any insurance carrier of its 

obligations under any insurance policies carried by either Party pursuant to this Lease.          

   (4) Tenant accepts and acknowledges that Tenant may have rights under 

California Civil Code § 1542 which reads as follows:   

A general release does not extend to claims which the creditor does not know or 

suspect to exist in [his/her] favor at the time of executing the release, which if 

known by [him/her] must have materially affected [his/her] settlement with the 

debtor.        

_____Tenant Initials. 

Tenant certifies, declares, represents and acknowledges that Tenant expressly waives any rights 

conferred under Civil Code section 1542, as well as any similar law of any local, state or 

territory of the United States. 

   (5) Tenant will also indemnify County and provide insurance as set forth in 

“Exhibit F” attached hereto and fully incorporated herein. 
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   (6) These indemnification obligations shall survive the expiration, termination 

or cancellation of this Lease. The County shall be entitled to recover its reasonable attorney’s 

fees and court costs incurred in enforcing these indemnification obligations. 

  B. Insurance. At all times during the Term of this Lease, the Tenant shall 

maintain, at a minimum, the insurance requirements described in Exhibit F attached hereto.  In 

addition, the Tenant shall require any or all of the Tenant Representatives to carry such levels of 

insurance as reasonably requested or approved by the County and, in connection with such 

policies, shall name the County as additional insured. 

   (1) The Tenant shall furnish the County with certificates of insurance and 

with original endorsements effecting coverage as required by Exhibit F and Section _______at 

the Commencement Date and annually thereafter.   

    (2) The Tenant agrees that all worker’s compensation, fire, casualty and other 

property insurance policies carried by Tenant relating to the Project or Project Site will contain a 

full waiver of subrogation by the insurer against Landlord and Landlord’s assigns. 

SECTION 15.  Subordination; Estoppel Certificate; and Related.   

  A. Subordination.    

  (1) To the fullest extent permitted by law, this Lease, the rights of Tenant 

under this Lease and Tenant's Leasehold interest shall be subject and subordinate at all times to: 

(i) all ownership interest in or to the Project Site, and all ground leases or underlying leases 

which may now exist or hereafter be executed affecting the Project Site, and (ii) the lien of any 

mortgage or deed of trust which may now or hereafter exist for which the Project Site or 

County's interest or estate therein is specified as security.  Notwithstanding the foregoing, 

County or any such property owner, ground lessor, mortgagee, or any beneficiary shall have the 

right to require that this Lease be superior to any such ground leases or underlying leases or any 

such liens, mortgage or deed of trust.  If any ground Lease or underlying Lease terminates for 

any reason or any mortgage or deed of trust is foreclosed or a conveyance in lieu of foreclosure 

is made for any reason, Tenant shall attorn to and become the Tenant of the successor in interest 

to County, provided such successor in interest will not disturb Tenant's use, occupancy or quiet 

enjoyment of the Project Site if Tenant is not in material default of this Lease beyond any 

applicable notice and cure period.  Tenant covenants and agrees to execute (and acknowledge if 

required by County, any lender or ground lessor) and deliver, within twenty (20) days of 

receiving a written demand or request by County and in the form reasonably requested by 

County and reasonably acceptable to ground lessor, mortgagee or beneficiary, any additional 

documents evidencing the priority or subordination of this Lease with respect to any such ground 

leases or underlying leases or the lien of any such mortgage or deed of trust.  
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   (2) County will not subordinate to Tenant or Tenant’s lenders any of its 

interest in the Project Site. 

   B. Estoppel.  Tenant shall execute (and acknowledge if required by any lender or 

ground lessor) and deliver to County, within twenty (20) days after County provides such to 

Tenant, a statement in writing certifying that this Lease is unmodified and in full force and effect 

(or, if modified, stating the nature of such modification), the date to which the Rent and other 

charges are paid in advance, if any, acknowledging that there are not, to the best of Tenant's 

knowledge, any uncured defaults on the part of County hereunder or specifying such defaults as 

are claimed, and such other matters as County may reasonably require.  Any such statement may 

be conclusively relied upon by County and any prospective purchaser or encumbrancers of the 

Project Site.  Tenant's failure to deliver such statement within such time shall be conclusive upon 

the Tenant that (a) this Lease is in full force and effect, without modification except as may be 

represented by County; (b) there are no uncured defaults in County's performance; and (c) not 

more than one month's Rent has been paid in advance.  Any such statement may be conclusively 

relied upon by any prospective purchaser or encumbrancer of Landlord’s interest in the Project 

Site.  Tenant’s failure to deliver such statement within such time shall be conclusive upon the 

Tenant that this Lease is in full force and effect without modification, except as may be 

represented by Landlord, and that there are no uncured defaults in Landlord’s performance.   

 C. Transfer of County's Interest.  Tenant acknowledges that County has the right to 

transfer all or any portion of its interest in the Project Site and this Lease.  Tenant expressly 

agrees that in the event of any such transfer, County shall automatically be entirely released from 

all liability under this Lease and Tenant agrees to look solely to such transferee for the 

performance of County's obligations hereunder after the date of such transfer. Tenant agrees to 

attorn to such new owner provided such new owner does not disturb Tenant's Permitted Use of 

the Project Site so long as Tenant is not in violation of any term or condition of this Lease. 

 D.  County Exculpation.  The liability of County to Tenant for any default by County 

under the terms of this Lease shall be limited to the actual interest of County in the Project Site 

(including all rents, issues, profits and proceeds therefrom), and Tenant agrees to look solely to 

County's interest in the Project Site for satisfaction of any liability and shall not look to other 

assets of County nor seek any recourse against the assets of the County of Santa Clara or its 

Board of Supervisors, officers, directors, attorneys, employees, representatives, agents, 

contractors, affiliates or assigns, including without limitation, any property management 

company of County (collectively, the "County Parties").  It is the Parties' intention that County 

and the County Parties shall not in any event or circumstance be personally liable, in any manner 

whatsoever, for any judgment or deficiency hereunder or with respect to this Lease.  The liability 

of County under this Lease is limited to its actual period of ownership of title to the Project Site.  

Notwithstanding the foregoing, if County is adjudged or ordered to pay Tenant a money 

judgment because of County's default under the Lease, then Tenant’s sole remedy to satisfy the 
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money judgment shall be limited to County's interest in the Project Site including the rental 

income and proceeds from sale and any insurance or condemnation proceeds received because of 

damage or condemnation to, or of, the improvements on the Project Site or the land upon which 

the Project Site exists that are available for use by County.  Tenant's remedies shall be limited to 

money judgments. 

SECTION 16.  Tenant Assignments and Subleases. 

A. Concessionaires to Carry Out Project. Tenant may grant licenses with 

respect to portions of the Project Site to concessionaires or licensees providing goods, services or 

merchandise in fulfillment of or in carrying out the Project provided such licensees and 

concessionaires comply fully with all terms and conditions of this Lease and such requirement is 

expressly stated in all Tenant contracts and agreements with such licensees and concessionaires.  

The Tenant shall not be relieved of further liability hereunder in connection with any such 

license.   

  B. Consent by Landlord.  Tenant may not voluntarily, involuntarily or by 

operation of law, assign, sell or otherwise transfer all or any part of Tenant’s interest in this 

Lease or in the Project or Project Site, cause or permit any part of the Project or Project Site to be 

sublet, occupied or used by anyone other than Tenant, or permit any person to succeed to any 

interest in this Lease, the Project or the Project Site (all of the foregoing being a “Transfer”) 

without the express written consent of Landlord, except as otherwise allowed in Section 15.A 

above. In the event Tenant desires to effectuate a Transfer, Tenant shall deliver to Landlord (i) 

executed counterparts of any agreement and of all ancillary agreements relating to the Transfer 

with the proposed transferee, (ii) current financial statements of the transferee covering the 

preceding three years, (iii) the nature of the proposed transferee’s business to be carried on in the 

Project Site, (iv) a statement outlining all consideration to be given on account of the Transfer, 

and (v) a current financial statement of Tenant.  Landlord may condition its approval of any 

Transfer on receipt of a certification from both Tenant and the proposed transferee of all 

consideration to be paid to Tenant in connection with such Transfer.  At Landlord’s request, 

Tenant shall also provide additional information reasonably required by Landlord to determine 

whether it will consent to the proposed Transfer.  Landlord shall have a thirty (30) day period 

following receipt of all the foregoing within which to notify Tenant in writing that Landlord 

elects to: (i) permit Tenant to Transfer such space to the named transferee on the terms and 

conditions set forth in the notice; or (ii) refuse consent.  Landlord’s consent to the proposed 

Transfer shall not be unreasonably withheld, provided and upon the condition that: (i) the 

proposed transferee is engaged in a business that is limited to the use expressly permitted under 

this Lease; (ii) the proposed transferee is a company with sufficient qualifications, financial 

worth and management ability and expertise to undertake the financial obligation of this Lease, 

to perform and satisfy all requirements and provisions of this Lease throughout the Term and 

Landlord has been furnished with reasonable proof thereof; (iii) the proposed transfer agreement 
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is in a form and content reasonably satisfactory to Landlord; and (iv) Tenant reimburses 

Landlord on demand for any actual reasonable costs that may be incurred by Landlord in 

connection with said Transfer, including the costs of making investigations as to the acceptability 

of the proposed transferee and legal costs incurred in connection with the granting or denial of 

any requested consent.  In the event all or any one of the foregoing conditions are not satisfied 

(without limiting other factors that may be considered or conditions that may be imposed by 

Landlord in connection with a requested Transfer), Landlord shall be considered to have acted 

reasonably if it withholds its consent.  

   (1) Leasehold Mortgage/Security Interest.  Tenant shall not grant any security 

interests in, or otherwise cause or permit any liens or encumbrances to be created against 

County's fee title or interest in the Project Site, in whole or in part.  Without, in each instance, the 

advance written consent of County, Tenant may not grant security interests in its interest under 

or to this Lease, or in its interest in or to the buildings, structures, Alterations, infrastructure or 

other improvements constructed or to be constructed on, in, under or upon the Project Site, 

including those to secure any loan or financing (collectively, the "Mortgage") made or provided 

by any third party ("Mortgagee").  To be clear, Tenant shall not hypothecate, mortgage, pledge or 

otherwise encumber Tenant’s interest in this Lease or the Project Site or otherwise use the Lease 

as a security device in any manner without the consent of Landlord, (all of the foregoing being 

an “Hypothecation”) which consent Landlord may withhold in its sole and absolute discretion. 

Tenant shall reimburse Landlord on demand for any reasonable costs that may be incurred by 

Landlord in connection with a Hypothecation, including legal costs incurred in connection with 

the granting or denial of any requested consent.  Landlord’s consent to one or more Transfers or 

Hypothecations shall not operate to waive Tenant’s obligation to obtain Landlord’s consent to 

other Transfers or Hypothecations nor constitute consent to an assignment or other Transfer 

following foreclosure of any permitted lien, mortgage or other encumbrance.   

   (2) If Tenant is a corporation, limited liability company, unincorporated 

association, partnership or other legal entity, the sale, assignment, transfer or hypothecation of 

any stock, membership or other ownership interest in such entity (whether occurring at one time 

or over a period of time) in the aggregate of more than fifty percent (50%) (determined 

cumulatively) shall be deemed an assignment of this Lease; in the case of a partnership, any 

withdrawal or substitution (whether occurring at one time or over a period of time) of any 

partners owning fifty percent (50%) or more (cumulatively) of the partnership, or the dissolution 

of the partnership shall be deemed an assignment of this Lease; provided that, subject to Section 

____ below, the foregoing provisions of this sentence shall not apply to a transfer of stock in a 

corporation whose stock is publicly traded on a public stock exchange. If Tenant is an entity, any 

sale of all or substantially all of its assets shall be deemed an assignment of this Lease. If Tenant 

is a corporation whose stock is not publicly traded on a public stock exchange, any dissolution, 

merger, consolidation or reorganization of Tenant shall be deemed a Transfer.  Tenant 
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acknowledges and agrees that the provision of this Section ____ are not unreasonable standards 

or conditions for purposes of Section 1951.4 of the California Civil Code, as amended from time 

to time, under bankruptcy laws, or for any other purpose. 

   (3) Assignment or Subletting Consideration.  Notwithstanding the provisions 

of Section ____ above, Landlord and Tenant hereby agree that fifty percent (50%) of any rent or 

other economic consideration paid to Tenant through any assignment or sublet of the Project Site 

(including without limitation,  payments for trade fixtures and personal property in excess of the 

fair market value thereof, stock, warrants, and options) in excess of the Base Monthly Rent 

payable hereunder (after deducting therefrom Reasonable Transfer Costs (defined below)) 

realized by Tenant in connection with any Transfer by Tenant, including any amounts received 

by Tenant from any subtenants or assignees of a subtenant, shall be paid by Tenant to Landlord 

promptly after such amounts are paid to Tenant.  As used in this Section, “Reasonable Transfer 

Costs” shall mean the following costs, to the extent actually incurred in connection with the 

Transfer in question:  (i) advertising costs, attorneys’ fees and brokerage commissions payable to 

unaffiliated third parties, and (ii) Tenant’s costs of County-authorized alterations incurred solely 

in connection with such Transfer.  In the case of a Transfer other than an assignment of Tenant’s 

entire interest in the Lease and Project Site, Reasonable Transfer Costs shall be amortized on a 

straight line basis, without interest, over the initial term of the Transfer.  Tenant’s obligation to 

pay over Landlord’s portion of the consideration constitutes an obligation for Additional Rent 

under this Lease.  The above provisions relating to Landlord’s right to terminate the Lease and 

relating to the allocation of excess rent are independently negotiated terms of the Lease which 

constitute a material inducement for the Landlord to enter into the Lease, and are agreed by the 

Parties to be commercially reasonable.  No Transfer by Tenant shall relieve it of any obligation 

under this Lease.  Any Transfer which conflicts with the provisions of this Lease are void.   

C. No Release.  Any Transfer shall be made only if and shall not be effective until 

the transferee shall execute, acknowledge, and deliver to Landlord an agreement, in form and 

substance satisfactory to Landlord, whereby the transferee shall assume all the obligations of this 

Lease on the part of Tenant to be performed or observed to the extent of the interest being 

transferred and shall be subject to all the covenants, agreements, terms, provisions and conditions 

in this Lease to the extent applicable to the interest being transferred.  Notwithstanding any  

Transfer and the acceptance of rent or other sums by Landlord from any transferee, Tenant and 

any guarantor shall remain fully liable for the payment of Base Monthly Rent and all additional 

rent due, and to become due hereunder, for the performance of all the covenants, agreements, 

terms, provisions and conditions contained in this Lease on the part of Tenant to be performed 

and for all acts and omissions of any transferee or any other person claiming under or through 

any transferee that shall be in violation of any of the terms and conditions of this Lease, and any 

such violation shall be deemed a violation by Tenant.  Tenant shall indemnify, defend with 

counsel reasonably acceptable to Landlord and hold Landlord and  the Landlord Related Parties 
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harmless from and against all claims, liabilities, obligations, penalties, fines, actions, losses, 

damages, costs or expenses (including without limitation reasonable attorneys’ fees) resulting 

from any claims that may be made against Landlord by the proposed transferee or by any real 

estate brokers or other persons claiming compensation in connection with the proposed Transfer. 

D. Reorganization of Tenant.  Notwithstanding any other provision of this Lease, the 

following provisions shall apply if Tenant is a publicly-held corporation and: (i) there is a 

dissolution, merger, consolidation, or other reorganization of or affecting Tenant, where Tenant 

is not the surviving corporation, or there is a sale of all or substantially all of the assets of 

Tenant, or (ii) there is a sale or transfer of stock possessing more than fifty percent (50%) of the 

total combined voting power of all classes of Tenant’s capital stock issued, outstanding and 

entitled to vote for the election of directors, or there is any merger, consolidation or other 

reorganization of or affecting Tenant, whether the foregoing occurs in a single transaction or in 

multiple steps, and after any one or more of such events Tenant’s stock is no longer publicly 

traded.  In a transaction under clause (i) of this Section herein above, the surviving or acquiring 

corporation or entity (“Surviving Entity”) shall promptly execute and deliver to Landlord an 

agreement in a form and content satisfactory to Landlord under which the Surviving Entity 

assumes all the obligations of Tenant under this Lease. In a transaction or series of transactions 

under clause (ii) of this Section herein above, the entities which as a result of such transaction(s) 

own a greater than fifty percent (50%) interest in Tenant (including, without limitation as a result 

of a reverse triangular merger or a triangular merger) (collectively the “Acquiring Entity”) shall 

promptly execute and deliver to Landlord a guaranty of lease in a form and content satisfactory 

to Landlord under which the Acquiring Entity guarantees the full payment and performance of 

the obligations of Tenant under the Lease (“Lease Guaranty”). The foregoing notwithstanding, in 

the event the Surviving Entity or Acquiring Entity is itself not a publicly-traded corporation, but 

is instead the subsidiary of a publicly-traded corporation (or a subsidiary of a subsidiary of a 

publicly-traded corporation, or a subsidiary in a chain of entities in which one or more parent 

corporations are publicly traded), then each publicly-traded parent corporation in such chain 

shall be required to execute and deliver to Landlord the Lease Guaranty. In addition, in the event 

that after such acquisition Tenant no longer prepares audited financial statements, then in 

addition to the financial statements required to be delivered by Tenant hereunder, the entity 

required to execute the Lease Guaranty shall provide Landlord its audited financial statements at 

the times and in the manner required of Tenant hereunder.  It is the intent of the parties that after 

such any transaction or series of transactions described in this Section herein above, Landlord 

shall be entitled to rely on the creditworthiness of publicly-traded corporations and to receive 

audited financial information from publicly-traded corporations. 

E. Waiver of Liability.  Failure by Landlord to perform any defined services required 

of Landlord under this Lease, or any cessation thereof, when such failure is caused by accident, 

breakage, repairs, strikes, lockout or other labor disturbances or labor disputes of any character 
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or by any other cause beyond Landlord’s reasonable control and excepting any failure due to 

Landlord’s gross negligence or willful misconduct or breach by Landlord of its obligations under 

this Lease, shall not render Landlord liable to Tenant in any respect, including damages to either 

person or property, nor be construed as an eviction of Tenant, nor cause an abatement of rent, nor 

relieve Tenant from fulfillment of any covenant or agreement hereof.  Should any equipment or 

machinery utilized in supplying the services listed herein as being Landlord’s obligation break 

down or for any cause cease to function properly, upon receipt of written notice from Tenant of 

any deficiency or failure of any services, Landlord shall use reasonable diligence to repair the 

same promptly, but Tenant shall have no right to terminate this Lease and shall have no claim for 

rebate of rent or damages on account of any interruptions in service occasioned thereby or 

resulting therefrom except as specifically provided herein.  Tenant waives the provisions of 

California Civil Code Sections 1941 and 1942 concerning the Landlord’s obligation of 

tenantability and Tenant’s right to make repairs and deduct the cost of such repairs from the rent, 

and any similar Law now or hereafter in effect.  Landlord shall not be liable for a loss of or 

injury to person or property, however occurring, through or in connection with or incidental to 

furnishing, or its failure to furnish, any of the foregoing. 

SECTION 17. Conveyance by Landlord.   

In the event of any transfer of Landlord’s interest in this Lease, the Landlord herein 

named (and in case of any subsequent transfer, the then transferor) shall be automatically freed 

and relieved from and after the date of such transfer of all liability for the performance of any 

covenants or obligations on the part of Landlord contained in this Lease thereafter to be 

performed; provided, however, that any funds in the hands of Landlord or the then transferor at 

the time of such transfer, in which Tenant has an interest shall be turned over to the transferee 

and any amount then due and payable to Tenant by Landlord or the then transferor under any 

provision of this Lease shall be paid to Tenant; and provided, further, that upon any such 

transfer, the transferee shall be deemed to have assumed, subject to the limitations of this Section 

____ all of the agreements, covenants and conditions in this Lease to be performed from and 

after the transfer on the part of Landlord, it being intended hereby that the covenants and 

obligations contained in this Lease to be performed on the part of Landlord shall, subject as 

aforesaid, be binding on each Landlord, its successors and assigns, only during its period of 

ownership. 

SECTION 18. Right of Entry; Easements. 

Upon at least one days’ prior notice to Tenant (except in case of emergency, where no 

prior notice shall be required) and subject to Tenant’s reasonable security regulations, Tenant 

shall permit Landlord and Landlord’s agents to enter into and upon the Project Site and 

structures at all reasonable times, and without any rent abatement or reduction or any liability to 

Tenant for any loss of occupation or quiet enjoyment of the Project Site thereby occasioned, 
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except as set forth herein, for the following purposes:  (i) inspecting and maintaining the Project 

Site; (ii) making repairs, alterations or additions to the Project Site; (iii) erecting additional 

building(s) and improvements on the land where the Project Site or Project is situated or on 

adjacent land owned by Landlord; (iv) performing any obligations of Landlord under the Lease 

including remediation of Hazardous Materials if determined to be the responsibility of Landlord, 

(v) posting and keeping posted thereon notices of non-responsibility for any construction, 

alteration or repair thereof, as required or permitted by any law, and (vi) placing “For Sale” 

signs, and showing the Project Site to Landlord’s existing or potential successors, purchasers, 

lenders and tenants (except that Landlord may only show the Project Site to potential tenants 

during the last 12 months of the Lease Term).  Tenant shall permit Landlord and Landlord’s 

agents, at any time within eighteen (18) months prior to the Expiration Date (or at any time 

during the Lease Term if Tenant is in default hereunder), to place upon the Project Site “For 

Lease” signs, and exhibit the Project Site to real estate brokers and prospective tenants at 

reasonable hours.  Landlord shall use reasonable efforts to minimize any disruption of Tenant’s 

legal use of and access to the Project Site as a result of any entry. Tenant shall have the right to 

have a representative present during any entry by Landlord. Notwithstanding any provision of 

the use to the contrary, if Landlord’s entry materially and substantially interferes with Tenant’s 

use of the Project Site for more than ten consecutive days, then Tenant shall be entitled to an 

abatement of the Base Monthly Rental for the portion of the Project Site so affected. 

SECTION 19. Financial Reports; Distributions. 

  A. Financial Statements.  During the Term of this Lease, the Tenant, upon request, 

shall immediately provide the County, without advance notice from County required, a copy of 

the audited financial statements of Tenant and each of its subtenants, concessionaires, operators, 

management companies and contractors associated with the use of the Project Site or the Project 

within ninety (90) days after the end of each fiscal year.    

B. Audit Rights under State Law.  Pursuant to California Government Code Section 

8546.7, the Parties acknowledge and agree that this Lease represents a County contract involving 

an expenditure of public funds in excess of $10,000 and therefore shall be subject to audit by the 

State Auditor.  Tenant and the Tenant Representatives are subject to such audits and shall 

comply with such audits requirements. 

C. Other Audits and Inspections.  The provisions of this Section 18 are in addition to, 

and not a replacement for, any and all other audit rights or provisions found elsewhere in this 

Lease.  

SECTION 20. Default. 

  A. Tenant Default.  In the event the Tenant is in default in the performance of any 

term, condition, provision or obligation of this Lease, which default continues for ______ (  _) 
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days following notice and demand for correction thereof to the Tenant, the County may exercise 

the remedies provided in this Section 19 herein below. 

B. County Cure Rights.  All covenants and agreements to be performed by Tenant 

under this Lease shall be performed by Tenant at Tenant’s sole cost and expense.  If Tenant fails 

to perform any of its obligations under this Lease, within a reasonable time after such 

performance is required hereunder, Landlord may, but shall not be obligated to, after reasonable 

prior notice to Tenant, make any such payment or perform any such act on the Tenant’s part 

without waiving any of its other rights or remedies in connection with such default.  All amounts 

expended by Landlord shall be reimbursed to Landlord  by Tenant within ten (10) days after 

written demand from Landlord, with interest at the lesser of (a) the rate of two percent (2%) per 

annum in excess of the “prime rate” announced from time to time in the Western Edition of the 

Wall Street Journal, or (b) the maximum amount allowed by law, from the date such amount was 

incurred by the non-defaulting party until the date of payment.  

C. COUNTY Remedies.   

  (1) In the event of any default by TENANT, then, in addition to any other 

remedies available to COUNTY under this Lease, at law or in equity, COUNTY may exercise 

any of the following remedies: 

    (a) COUNTY may terminate this Lease and all rights of TENANT 

hereunder by giving written notice of such termination to TENANT.  In the event that COUNTY 

shall so elect to terminate this Lease, then COUNTY may recover from TENANT: 

     (i) The worth at the time of award of the unpaid Rent and 

other charges (including all attorneys' fees), which had been earned as of the date of the 

termination hereof and any earned thereafter per the terms of this Lease; 

     (ii) The worth at the time of award of the amount by which the 

unpaid Rent and other charges which would have been earned after the date of the termination 

hereof until the time of award exceeds the amount of such rental loss that TENANT proves could 

have been reasonably avoided; 

     (iii) The worth at the time of award of the amount by which the 

unpaid Rent and other charges for the balance of the Term hereof after the time of award exceeds 

the amount of such rental loss that TENANT proves could be reasonably avoided; 

     (vi) Any other amount necessary to compensate COUNTY for 

all the detriment, harm or damages directly or indirectly caused by TENANT’s failure to perform 

its obligations under this Lease or which in the ordinary course of things would be likely to result 

therefrom, including, but not limited to, the cost of recovering possession of all or any portion of 
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the Project Site, expenses of reletting, including necessary repair, renovation and alteration of the 

Project Site, all attorneys’ fees, expert witness costs, and any other related costs; and, 

     (vii) Any other amount which COUNTY may by law hereafter 

be permitted to recover from TENANT to compensate COUNTY for the detriment, harm or 

damages directly or indirectly caused by TENANT’s default. 

    (b) Continue this Lease in effect without terminating TENANT’s right 

to possession even though TENANT has breached this Lease and abandoned the Project Site and 

continue to enforce all of COUNTY’s rights and remedies under this Lease, at law and in equity, 

including the right to recover the Rent (and all penalties and Additional Rent) as it becomes due 

under this Lease; provided, however, that COUNTY may at any time thereafter elect to terminate 

this Lease for such default by notifying TENANT in writing that TENANT’s right to possession 

of the Project Site has been terminated. 

    (c) In addition to any other rights of re-entry stated in this Lease, 

COUNTY shall have the right, following a termination of this Lease and TENANT’s rights of 

possession of the Project Site, to re-enter the Project Site and to remove TENANT’s personal 

property from the Project Site.  Such property may be removed and stored in a public warehouse 

or elsewhere at the cost of and for the account of TENANT. 

   (2) Nothing in this Section shall be deemed to affect Tenant’s indemnity of 

COUNTY or Tenant’s liability or liabilities based upon occurrences prior to the termination of 

this Lease for personal injuries or property damage under the indemnification clause or clauses 

contained in this Lease. 

   (3) No delay or omission of COUNTY to exercise any right or remedy shall 

be construed as a waiver of such right or remedy or any default by TENANT hereunder.  The 

acceptance by COUNTY of Rent or any other sums hereunder shall not be (a) a waiver of any 

preceding breach or default by TENANT of any provision thereof, regardless of COUNTY’s 

knowledge of such preceding breach or default at the time of acceptance of such Rent or sum, or 

(b) waiver of COUNTY’s right to exercise any remedy available to COUNTY by virtue of such 

breach or default.  No act or thing done by COUNTY or COUNTY’s agents during the Term of 

this Lease shall be deemed an acceptance of a surrender of the Project Site, and no agreement to 

accept a surrender shall be valid unless in writing and signed by COUNTY. 

    (4) All covenants and agreements to be performed by TENANT under any of 

the terms or conditions of this Lease shall be performed by TENANT at TENANT’s sole cost, 

liability and expense and without any abatement of Rent or other amounts owed or to be owed.  

If TENANT shall fail to pay any sum of money required to be paid by it or shall fail to perform 

any act on its part to be performed by it, or shall fail to provide any insurance or evidence of 

insurance to be provided by TENANT, then in addition to any other remedies provided herein, 
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COUNTY may, but shall not be obligated to do so, and without waiving or releasing TENANT 

from any obligations of TENANT, make any such payment or perform any such act on 

TENANT’s part to be made or performed as provided in this Lease or to provide such insurance.  

Any payment or performance of any act or the provision of any such insurance by COUNTY on 

TENANT’s behalf shall not give rise to any responsibility of COUNTY to continue making the 

same or similar payments or performing the same or similar acts.  All costs, expenses, and other 

sums incurred or paid by COUNTY resulting from, caused by, relating to or in connection 

therewith, together with interest at the maximum rate permitted by law from the date incurred or 

paid by COUNTY, shall be deemed to be Additional Rent and shall be paid by TENANT within 

ten (10) days of written notice thereof specifying the payment and enclosing copies of any 

invoices therefor, and any failure to do so shall constitute a material breach (material default) of 

the covenants and conditions of this Lease. 

  D.  COUNTY Default.  COUNTY shall not be considered to be in default under this 

Lease unless and until TENANT has given COUNTY written notice specifying the default, and 

either (i) as to monetary defaults, COUNTY has failed to cure the same within ____ (__) 

business days after written notice from TENANT, or (ii) as to nonmonetary defaults, COUNTY 

has failed to cure the same within ____ (____) days after written notice from TENANT, or if the 

nature of TENANT’s nonmonetary default is such that more than ___ (____) days are reasonably 

required for its cure, then such ___ (____) period shall be extended automatically so long as 

COUNTY commences a cure within such ___ (___) day period and thereafter diligently pursues 

such cure to completion.  TENANT shall have no right to offset or abate alleged amounts owed 

or owing by COUNTY under this Lease against Rent, Additional Rent or other amounts owing 

by TENANT under this Lease. 

    (1) Limitation of County Liability.  UNDER NO CIRCUMSTANCES 

SHALL COUNTY BE LIABLE TO TENANT OR ANY OF ITS EMPLOYEES, OFFICERS, 

AGENTS, GUESTS, VISITORS, CONTRACTORS, SUBCONTRACTORS, LICENSEES, 

SUBLICENSEES, SUBTENANTS, AFFILIATES, AGENTS, REPRESENTATIVES OR 

CONSULTANTS FOR ANY CONSEQUENTIAL, INCIDENTAL, COLLATERAL, 

INDIRECT, EXEMPLARY, SPECIAL OR PUNITIVE DAMAGES, LOST PROFITS, OR 

FAILURE TO REALIZE EXPECTED SAVINGS OR OTHER COMMERCIAL OR 

ECONOMIC LOSS OF ANY KIND, REGARDLESS OF WHETHER THE CLAIM GIVING 

RISE TO SUCH DAMAGES OR LOSS IS BASED UPON BREACH OF WARRANTY, 

BREACH OF CONTRACT OR NEGLIGENCE (EXCLUDING DAMAGES OR LOSS 

DIRECTLY AND SOLELY CAUSED BY COUNTY’S GROSS NEGLIGENCE OR WILLFUL 

MISCONDUCT), EVEN IF COUNTY OR TENANT OR OTHERS HAVE BEEN ADVISED 

OF THE POSSIBILITY THEREOF.  FURTHERMORE, EXCEPT AS EXPRESSLY 

PROVIDED FOR HEREIN, COUNTY DISCLAIMS ALL WARRANTIES REGARDING 

ANY INFORMATION OR ASSISTANCE PROVIDED TO TENANT OR ANYONE.   
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E. Remedies Cumulative.  All rights and remedies of COUNTY contained in this 

Lease shall be construed and held to be cumulative, and no one of them shall be exclusive of the 

other, and COUNTY shall have the right to pursue any one or all of such remedies or any other 

remedy or relief which may be provided by law, whether or not stated in this Lease. 

SECTION 21.   Destruction of Project Site. 

  A. Tenant’s Obligation to Restore.  In the event of damage to or destruction of the 

Project or Project Site during the Lease Term (other than those parts of the Project or Alterations 

for which Landlord’s consent was not obtained), Tenant shall repair the same to a similar 

condition to that which existed prior to such damage or destruction, to the extent legally allowed, 

subject to this Section 21 below.  Such damage or destruction shall not annul or void this Lease; 

however, Tenant shall be entitled to a proportionate reduction of Base Monthly Rent while 

repairs are being made, such proportionate reduction to be based upon the extent to which the 

repairs interfere with Tenant’s business in the Project Site, as reasonably determined by 

Landlord. In no event shall Landlord be required to replace or restore any part of the Project.   

  B. Limitations on Tenant’s Restoration Obligation. Notwithstanding the 

provisions of Section 21.A above, Tenant shall have no obligation to repair or restore the Project, 

the Project Site or any Alterations if any of the following occur:  (i) if Tenant reasonably 

estimates the repairs cannot be made in ___________(____) days from the date of receipt of all 

governmental approvals necessary under applicable Laws, (ii) if the holder of the first deed of 

trust or mortgage encumbering the Project elects not to permit the insurance proceeds payable 

upon damage or destruction to be used for such repair or restoration, (iii) the damage or 

destruction is not at least 75 percent [____] covered by the insurance maintained or required to 

be maintained by Tenant or ______ (excluding deductible amounts) or (iv) the material damage 

or destruction occurs in the last eighteen (18) months of the Lease Term unless Tenant has 

exercised, or promptly exercises an option to extend the Lease Term.  In any such event 

Landlord may elect either to (i) complete the repair or restoration, or (ii) terminate this Lease by 

providing Tenant written notice of its election within sixty (60) days following the damage or 

destruction.  If Landlord elects to repair or restore, this Lease shall continue in full force and 

effect and all cost of restoration or repair shall be reimbursed to Landlord by Tenant payable as 

Additional Rent.  Tenant, with Landlord’s consent, may terminate this Lease in the event of 

either (i) through (iv) above, provided Tenant make such request in writing within sixty (60) 

days following the damage or destruction.  Tenant hereby waives the benefits and rights 

provided to Tenant by the provisions of Civil Code Sections 1932 and 1933, or any similar Law 

now or hereafter in effect. 

 

SECTION 22.  Condemnation. 
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  If any part of the Project Site shall be taken for any public or quasi-public use (other than 

by County), under any statute or by right of eminent domain or private purchase in lieu thereof, 

and only a part thereof remains which is susceptible of occupation hereunder, this Lease shall, as 

to the part so taken, terminate as of the day before title vests in the condemnor or purchaser 

(“Vesting Date”) and Base Monthly Rent payable hereunder shall be adjusted so that Tenant is 

required to pay for the remainder of the Lease Term only such portion of Base Monthly Rent as 

the value of the part remaining after such taking bears to the value of the entire Project Site prior 

to such taking, as reasonably determined by Landlord.  In the event of such partial taking, 

Landlord shall have the option to terminate this Lease as of the Vesting Date.  If all of the Project 

Site or such part thereof be taken so that there does not remain a portion susceptible for 

occupation hereunder, this Lease shall terminate on the Vesting Date.  If part or all of the Project 

Site be taken, all compensation awarded upon such taking shall go to Landlord, and Tenant shall 

have no claim thereto except for the reimbursement actual costs incurred for completion of the 

Project and Landlord-authorized Alterations, along with Tenant’s reasonable moving out-of-

pocket costs.  If there is a taking of any parking areas within the Project Site, and substitute 

parking cannot be provided within the Project Site by means of restriping the remaining existing 

parking areas within the Project Site, then the parking allocated to Tenant under this Lease shall 

be proportionately reduced.  Tenant hereby waives the provisions of California Code of Civil 

Procedures Section 1265.130 and any similar Law now or hereafter in effect, and the provisions 

of this Section 17 shall govern in the case of a taking. 

SECTION 23.  Brokers. 

Landlord and Tenant each represent to the other that it has not utilized or contacted a real estate 

broker or finder with respect to this Lease and Landlord and Tenant each agree to indemnify, 

defend and hold the other harmless against any claim, cost, liability or cause of action asserted 

by a broker or finder claiming through such party. 

SECTION 24.  Force Majeure Events. 

A. Excuse. Except as expressly set forth herein, neither Party shall be considered in 

default under this Lease for any delay or failure in its performance under this Lease (except for 

payment of Rent) if such delay or failure is directly caused by a Force Majeure Event, but only to 

the extent that: 

  (1) such Force Majeure Event is not attributable to fault or negligence or 

action or inaction on the part of that Party; 

  (2) such Force Majeure Event is caused by factors beyond that Party’s 

reasonable control; and 



51 

 

  (3) despite taking all reasonable technical and commercial precautions and 

measures to prevent, avoid, mitigate or overcome such event and the consequences thereof, the 

Party affected has been unable to prevent, avoid, mitigate or overcome such event or 

consequences. 

B.  “Force Majeure Event” may include: 

  (1) acts of Nature such as storms, floods, lightning, volcanoes, earthquakes, 

range or forest fires and objects striking the earth from space (such as meteorites); 

  (2) theft, vandalism, sabotage or destruction by a third party of facilities and 

equipment relating to the performance by the affected Party of its obligations under this Lease; 

  (3) Utility Distribution System outage or failure not caused (indirectly or 

directly) by Landlord or Landlord’s actions or inactions; and/or 

  (4) war, riot, acts of a public enemy or other civil disturbance; 

  (5) epidemics or quarantines. 

C. Exclusion. “Force Majeure Event” does not include the following: 

  (1) economic hardship of either Party; 

  (2) a power outage, except if caused directly by an event or circumstance that 

meets the requirements of a Force Majeure Event defined herein above; or 

  (3) failure or delay in the granting of permits or other government agency 

approvals. 

D. In addition to the conditions set forth herein above for claiming a Force Majeure 

Event, a Party may rely on a claim of a Force Majeure Event to excuse its performance only to 

the extent that such Party: 

   (1) provides prompt notice of such Force Majeure Event to the other Party, 

giving an estimate of its expected duration and the probable impact on the performance of its 

obligations under this Lease; 

   (2) exercises all reasonable efforts to continue to perform its obligations under 

this Lease; 

  (3) expeditiously takes action to correct or cure the event or condition 

excusing performance so that the suspension of performance is no greater in scope and no longer 

in duration than is dictated by the problem; 
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   (4) exercises all reasonable efforts to mitigate or limit damages to the other 

Party; and 

   (5) provides prompt notice to the other Party of the cessation of the event or 

condition giving rise to its excuse from performance. 

  E. Termination Due To Force Majeure Event.  If a Party is prevented from 

performing its material obligations under this Lease for a period ninety (90) days or more within 

any twelve month period (whether full or partial days), or if the Parties mutually determine that a 

Force Majeure Event could reasonably be expected to prevent a Party from performing its 

material obligations for a period of ninety (90) days or more, then the Party not claiming Force 

Majeure may terminate this Lease, without liability of either Party to the other, upon thirty (30) 

days written notice at any time during the Force Majeure Event.   

SECTION 25.   Miscellaneous. 

 A. No Presumption Against Drafter. Landlord and Tenant understand, agree and 

acknowledge that this Lease has been freely negotiated by both Parties; and that in any 

controversy, dispute, or contest over the meaning, interpretation, validity, or enforceability of 

this Lease or any of its terms or conditions, there shall be no inference, presumption, or 

conclusion drawn whatsoever against either party by virtue of that party having drafted this 

Lease or any portion thereof. 

 B. Quiet Enjoyment.  The Tenant at all times during the Term, shall peaceably and 

quietly have, hold and enjoy all of the Project Site so long as Tenant full complies at all times 

with all terms, conditions and provisions of this Lease and applicable laws. 

 C. Representations. Tenant acknowledges that neither Landlord nor any of its 

employees or agents have made any agreements, representations, warranties or promises with 

respect to the Project Site or Project or with respect to present or future rents, expenses, 

operations, tenancies or any other matter.  Except as herein expressly set forth herein, Tenant 

relied on no statement of Landlord or its employees or agents for that purpose. 

 D. Submission of Lease.   Submission of this document for examination or signature 

by the Parties does not constitute an option or offer to lease the Project Site on the terms in this 

document or a reservation of the Project Site in favor of Tenant.  This document is not effective 

as a lease or otherwise until executed and delivered by both Landlord and Tenant. 

 E. General.  The captions and section headings of this Lease are for convenience of 

reference only, and shall not be used to limit, extend or interpret the meaning of any part of this 

Lease.  This Lease may be executed in multiple counterparts, each of which shall be deemed an 

original and all of which together shall constitute one and the same document.  Signatures and 
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initials to this Lease created by the signer by electronic means and/or transmitted by telecopy or 

other electronic transmission shall be valid and effective to bind such signing party.  Each party 

agrees to promptly deliver an execution original to this Lease with its actual signature and initials 

to the other party, but a failure to do so shall not affect the enforceability of this Lease, it being 

expressly agreed that each party to this Lease shall be bound by its own electronically created 

and/or telecopied or electronically transmitted signature and initials and shall accept the 

electronically created and/or telecopied or electronically transmitted signature and initials of the 

other party to this Lease. All agreements by Tenant contained in this Lease, whether expressed as 

covenants or conditions, shall be construed to be both covenants and conditions, conferring upon 

Landlord, in the event of a breach thereof, the right to terminate this Lease. 

 F. Additional Tenant’s Representations, Warranties and Covenants.  Tenant 

represents, warrants and covenants to Landlord that as of the date of execution of this Lease and 

for the duration of the Term: 

   (1) Tenant is duly organized and validly existing as a limited liability 

company under the laws of the State of ___________, and has the lawful power to engage in the 

business it presently conducts and contemplates conducting in this Lease and Tenant is duly 

qualified in each jurisdiction wherein the nature of the business transacted by it makes such 

qualification necessary; 

  (2) Tenant has the legal power and authority to make and carry out this Lease 

and to perform its obligations hereunder; all such actions have been duly authorized by all 

necessary proceedings on its part; 

  (3) This Lease has been duly and validly executed and delivered by Tenant 

and, as of the Effective Date, constitutes a legal, valid and binding obligation of Tenant, 

enforceable in accordance with its terms against Tenant, except to the extent that its 

enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other 

similar laws affecting the rights of creditors generally or by general principles of equity; 

  (4) There are no actions, suits, proceedings or investigations pending or, to the 

knowledge of Tenant, threatened in writing against Tenant, at law or in equity before any 

government agency, department, municipality, jurisdiction or authority (“Governmental 

Authority”), which individually or in the aggregate are reasonably likely to have a materially 

adverse effect on the business, properties or assets or the condition, financial or otherwise, of 

Tenant, or to result in any impairment of Tenant’s ability to perform its obligations under this 

Lease; 

  (5) The execution, delivery and performance of this Lease by Tenant will not 

conflict with its governing documents, any all applicable laws, or any covenant, agreement, 

understanding, decree or order to which Tenant is a party or by which it is bound or affected;  
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  (6) All of Tenant’s operating and maintenance personnel, including such 

personnel as contracted for by Tenant, shall be adequately qualified and trained throughout the 

term of the Lease;   

  (7) All designs, construction, maintenance, operation, management, goods, 

products, supplies and materials supplied, used or installed in connection with this Lease by or 

on behalf of Tenant shall be new, suitable for the use intended, of the grade and quality specified, 

free from all defects, in conformance with manufacturers specifications and warranties, and in 

compliance with applicable federal, state and local laws and where they are not they shall be 

replaced at Tenant’s sole cost and expense;  

  (8) Tenant shall post notices of Landlord non-responsibility or no liability for 

work then in progress in, on, or about the Project Site, Project and Fairgrounds; and, 

  (9) Any Landlord design, specifications, review, authorization or approval of 

any aspect of the Project, Alterations, signage or any other work contemplated shall not relieve 

Tenant of the responsibility for faulty or defective materials, products, structures, construction, 

workmanship or construction oversight or management.  At Tenant’s sole cost, liability and 

expense, Tenant shall repair and replace all defective work, materials, products or construction 

together with any other work affected by the repair or replacement of any aspect of the Project or 

the Alterations prior to Lease termination or Landlord use but no later than one (1) year of 

discovery of such defects. Tenant shall insure that any and all transferable warranties are 

transferred to Landlord prior to Lease termination, where such warranties still exist. 

 G. Non-Waiver of Rights. Waivers of any rights hereunder must be in writing and 

shall not be implied from performance or usage of trade. The failure of Landlord to enforce or 

insist upon compliance with or strict performance of any of the terms or conditions hereof, or to 

take advantage of any of its rights hereunder, shall not constitute a waiver or relinquishment of 

any such terms, conditions or rights, but the same shall be and remain at all times in full force 

and effect.   The failure of Landlord to insist upon the strict performance of any of the terms, 

covenants, or conditions of this Lease shall not be deemed a waiver of any right or remedy that 

the Landlord may have, and shall not be deemed a waiver of its right to require strict 

performance of all terms, and conditions thereafter, nor a waiver of any remedy for the 

subsequent breach of any of the terms, covenants, or conditions. 

 H. Headings.  All titles, subject headings, Article titles and similar items are 

provided for the purpose of reference and convenience and are not intended to be inclusive, 

definitive or to affect the meaning of the contents or scope of this Lease. 

 I. No Third Party Beneficiary.  This Lease shall not be construed to create rights in, 

or to grant remedies to, any third party as a beneficiary of this Lease or any duty, obligation or 

undertaking established herein. 
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 J. Governing Law and Venue.  This Lease, all the rights and duties of the Parties, 

and all claims by any third parties including any of the Tenants Representatives arising from or 

relating in any way to the subject matter of this Lease, the Project, the Project Site or the 

transaction(s) contemplated by it, shall be governed by, interpreted, construed and enforced in 

accordance with the laws of the State of California (excluding any conflict of laws provisions 

that would refer to and apply the substantive laws of another jurisdiction). Any suit or 

proceeding, including arbitration or mediation proceedings, shall be brought only in Santa Clara 

County, California. EACH OF THE PARTIES CONSENT TO THE EXCLUSIVE PERSONAL 

JURISDICTION AND VENUE OF THE COURTS, STATE AND FEDERAL, LOCATED IN 

SANTA CLARA COUNTY, CALIFORNIA. 

 K. Nature of Relationship. 

  (1) This Lease shall not be interpreted or construed to create an association, 

joint venture, employer-employee relationship, fiduciary relationship, lender-borrower 

relationship or partnership between Landlord and the Tenant or to impose any partnership 

obligation or liability or any trust or agency obligation or relationship upon either Party. A Party 

shall not have any right, power or authority to enter into any agreement or undertaking for, or act 

on behalf of, or act as or be an agent or representative of or otherwise bind the other Party.  

Tenant shall be solely responsible for the acts and omissions of its officers, agents, employees, 

contractors, and subcontractors, if any. No person performing any services and/or supplying any 

goods on behalf of Tenant or in relation to the Project shall be considered an officer, agent, 

servant, or employee of Landlord, nor shall any such person be entitled to any benefits available 

or granted to employees of the Landlord. 

  (2) Tenant shall be responsible for all obligations and payments, whether 

imposed by federal, state or local law, including, but not limited to, FICA, income tax 

withholdings, unemployment compensation, insurance, and other similar responsibilities related 

to Tenant’s performing services and work, or any agent or employee of Tenant providing same.  

  (3) Any terms in this Lease referring to direction from Landlord shall be 

construed as providing for direction as to policy and the result of Tenant’s work only, and not as 

to the means by which such a result is obtained. Landlord does not retain the right to control the 

means or the method by which Tenant performs work under this Lease. 

  (4) Tenant shall timely (and without delay) hire, pay and supervise, as 

employees of Tenant, all persons necessary to carry out Tenant’s responsibilities and duties 

hereunder. Tenant shall have the sole responsibility for all matters relating to such employees 

and shall fully comply with applicable laws and regulations affecting such employees, including, 

without limitation, laws and regulations regarding wages, over time, working conditions, payroll 

withholding, worker’s compensation, Social Security, unemployment insurance, hours of labor, 
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and shall maintain worker’s compensation insurance in the amount of any statutory 

requirements. Under no circumstances shall employees of Tenant be considered or deemed 

employees of County. 

  (5) Tenant shall ensure that its employees performing work under this Lease 

are paid unconditionally and not less often than once a month without deduction or rebate on any 

account except only such payroll deductions as are mandatory by law or permitted by the 

applicable regulations issued by the Secretary of Labor pursuant to the “Anti-Kickback Act” of 

June 13, 1934 (48 Stat 948; 62 Stat 740; 63 Stat 108; title 18 U.S.C.A., Section 874; and title 40 

U.S.C.A., Section 276c). Tenant shall comply with all applicable “Anti- Kickback” regulations 

and shall insert appropriate provisions in all subcontracts covering provision of services under 

this Lease including to insure compliance with such regulations, and shall be responsible for the 

submission of required affidavits except as the Secretary of Labor may specifically provide for 

variations of or exemptions from the requirements. 

  (6) Prevailing Wages.  Tenant acknowledges and agrees that work performed 

under this Lease may be considered a public work within the meaning of California Labor Code 

Section 1720 and that the requirements of Section 1771, et. seq. apply to such public work.  

Tenant is solely responsible and liable for ensuring that it and its contractors and subcontractors 

comply with applicable prevailing wage laws. The Tenant agrees that the Tenant's construction 

contract with its general contractor for the development of the Project and any replacement 

improvements or any material alterations or new construction on the Project Site shall require the 

general contractor and all subcontractors to pay the then general prevailing rate of per diem 

wages, in the locality where said work is being performed, as ascertained by the California 

Department of Industrial Relations or such greater amount as otherwise agreed by the County, 

for each craft, classification or type of worker employed to perform the work. Tenant, 

contractors and subcontractors shall also comply with County’s wage theft requirements set out 

in Section 25.Z. herein below.   

 L. Good Faith & Fair Dealing.  The Parties agree to act reasonably and in 

accordance with the principles of good faith and fair dealing in the performance of this Lease. 

Unless expressly provided otherwise in this Lease: (i) wherever the Lease requires the consent, 

approval or similar action by a Party, such consent, approval or similar action shall not be 

unreasonably withheld or delayed; and (ii) wherever the Lease gives a Party a right to determine, 

require, specify or take similar action with respect to matters, such determination, requirement, 

specification or similar action shall be reasonable. 

 M. Severability.  Should any provision of this Lease be or become void, illegal or 

unenforceable, the validity or enforceability of the other provisions of this Lease shall not be 

affected and shall continue in full force and effect. The Parties will, however, use their best 

endeavors to agree on the replacement of the void, illegal, or unenforceable provision(s) with 
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legally acceptable clauses that correspond as closely as possible to the sense and purpose of the 

affected provision. 

 N. Cooperation.  The Parties agree to reasonably cooperate with each other in the 

implementation and performance of this Lease. Such duty to cooperate shall not require either 

Party to act in a manner inconsistent with its rights under this Lease. 

 O. Time is of the Essence.  Time is of the essence in performance by the Tenant. 

 P. Construction.  The Parties acknowledge that this Lease was jointly prepared by 

them, by and through their respective legal counsel, and any uncertainty or ambiguity existing 

herein shall not be interpreted against either Party on the basis that the Party drafted the 

language, but otherwise shall be interpreted according to the application of the rules on 

interpretation of contracts. 

 Q. Entire Lease, Integration/Merger Clause.   This Lease, together with all exhibits 

attached hereto and those documents incorporated by reference into this Lease, constitutes the 

entire agreement between the Parties and supersedes any and all prior oral or written 

understandings. No amendment, addition to or modification of any provision hereof shall be 

binding upon the Parties, and neither Party shall be deemed to have waived any provision or any 

remedy available to it, unless such amendment, addition, modification or waiver is in writing and 

signed by a duly authorized officer or representative of the Parties. 

 R. Non-Discrimination.  Tenant shall, and shall cause the Tenant employees, agents, 

representatives, contractors, subcontractors and assigns (collectively and each the “Tenant 

Representatives”) to, comply with all applicable Federal, State, and local laws and regulations 

including Santa Clara County’s policies concerning nondiscrimination and equal opportunity in 

contracting. Such laws include but are not limited to the following: Title VII of the Civil Rights 

Act of 1964 as amended; Americans with Disabilities Act of 1990; The Rehabilitation Act of 

1973 (Sections 503 and 504); California Fair Employment and Housing Act (Government Code 

sections 12900 et seq.); and California Labor Code sections 1101 and 1102. Tenant shall not, and 

shall cause the Tenant Representatives to not, discriminate against any subcontractor, employee, 

or applicant for employment because of age, race, color, national origin, ancestry, religion, 

sex/gender, sexual orientation, mental disability, physical disability, medical condition, political 

beliefs, organizational affiliations, or marital status in the recruitment, selection for training 

including apprenticeship, hiring, employment, utilization, promotion, layoff, rates of pay or other 

forms of compensation. Nor shall Tenant discriminate in provision of services provided under 

this contract because of age, race, color, national origin, ancestry, religion, sex/gender, sexual 

orientation, mental disability, physical disability, medical condition, political beliefs, 

organizational affiliations, or marital status.  Any breach of any part of this Section 13.19 shall 
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be deemed a material breach (ie., a Tenant Default) of this Lease and cause for termination 

without Landlord cost, liability or obligation. 

 S. Conflict of Interest.  Tenant shall comply, and shall require the Tenant 

Representatives to comply, with all applicable (i) requirements governing avoidance of 

impermissible client conflicts; and (ii) federal, state and local conflict of interest laws and 

regulations including, without limitation, California Government Code section 1090 et. seq., the 

California Political Reform Act (California Government Code section 87100 et. seq.) and the 

regulations of the Fair Political Practices Commission concerning disclosure and disqualification 

(2 California Code of Regulations section 18700 et. seq.).  Failure to do so will constitute a 

material breach of this Lease and is grounds for immediate termination of this Lease by the 

Landlord.   

   (1) In accepting this Lease, Tenant covenants, warrants, represents and agrees 

that it and each of the Tenant Representatives presently has no interest, and will not acquire any 

interest, direct or indirect, financial or otherwise, which would conflict in any manner or degree 

with the performance of this Lease. Tenant further covenants that, in the performance of this 

Lease, it and each of the Tenant Representatives will not employ any consultant or person having 

such an interest. Tenant and each of the Tenant Representatives may be subject to the disclosure 

and disqualification provisions of the California Political Reform Act of 1974 (the “Act”), that 

(1) requires such persons to disclose economic interests that may foreseeably be materially 

affected by the work performed under this Lease, and (2) prohibits such persons from making or 

participating in making decisions that will foreseeably financially affect such interests.  

   (2) If the disclosure provisions of the Political Reform Act are applicable to 

any individual employed or engaged by Tenant providing service or deliverables under this 

Lease, Tenant and each of the Tenant Representatives shall ensure that such individual 

understands that he or she is subject to the Act and shall conform to all requirements of the Act 

and other applicable laws and regulations including, as required, filing of Statements of 

Economic Interests within 30 days of commencing any work pursuant to this Lease, annually by 

April 1, and within 30 days of their termination or cessation of work pursuant to this Lease. 

   (3) Tenant and each of the Tenant Representatives shall disclose to Landlord 

any financial or other interests, whether adverse or otherwise, which Tenant may have or propose 

to have in any company, organization, individual, asset or activity which may have a bearing on 

the subject matter of this Lease. 

   (4) Tenant shall not, under circumstances that might reasonably be interpreted 

as an attempt to influence the recipient in the conduct of his duties, offer or allow others to offer 

any gratuity or special favor to any individual, organization, government representative at the 

local, state or federal level, or any County Supervisor of the County Board of Supervisors, any 
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commissioner, committee member, employee, agent, representative or contractor of County, or 

anyone with whom Landlord is doing business or proposing to do business.  Neither Tenant, nor 

its manager, affiliates, officers, partners, employees, agents, representatives or contractors, shall 

offer gifts, gratuity, favors, or entertainment, directly or indirectly to any County Supervisor of 

the County Board of Supervisors, any commissioner, committee member, employee, agent, 

representative or contractor of County. 

  T. Debarment.  Tenant represents and warrants that it and the Tenant Representatives 

are not and have not been suspended, debarred, excluded, or ineligible for participation in any 

federal or state funded program, or from receiving federal funds as listed in the List of Parties 

Excluded from Federal Procurement or Non-procurement Programs issued by the Federal 

General Services Administration (collectively and each referred to herein as “Debarment”).  

Tenant must within thirty (30) calendar days advise the Landlord if, during the Term of this 

Lease, Tenant or any of the Tenants Representatives becomes or may become suspended, 

debarred, excluded or ineligible for participation in any federal or state funded program, or from 

receiving federal funds as listed in the List of Parties Excluded from Federal Procurement or 

Non-procurement Programs issued by the Federal General Services Administration.  Tenant and 

each of the Tenants Representatives shall defend, indemnify, and hold the Landlord harmless for 

and from any and all loss, liability or damage resulting from the conviction, Debarment, 

exclusion or ineligibility of Tenant or any of the Tenants Representatives.   Without cost, penalty 

or obligation of Landlord, Landlord may, at its sole discretion, terminate this Lease immediately 

upon becoming aware of any such Debarment.  Landlord shall not be liable or responsible to 

Tenant or to any of the Tenants Representatives if Landlord exercises its right to terminate this 

Lease as provided for herein.  Any breach of any part of this Section 13.27 shall be deemed a 

material breach (ie., a Tenant Default) of this Lease and cause for immediate termination without 

Landlord cost, liability or obligation.  

  U. California Public Records Act.  All documents and records provided to or made 

available to Tenant under this Lease become subject to the disclosure requirements of the 

California Public Records Act (“CPRA”). If proprietary information is contained in documents 

or information submitted to Landlord, and Tenant expressly claims that such information or 

documents fall within one or more CPRA exemptions, Tenant must clearly mark such 

information “CONFIDENTIAL AND PROPRIETARY,” and identify the specific lines 

containing the confidential information. In the event of a request for such information, the 

Landlord will make reasonable efforts to provide notice to Tenant prior to such disclosure. If 

Tenant contends that any documents are exempt from the CPRA and wishes to prevent 

disclosure, it is required at its own cost, liability and expense to obtain a protective order, 

injunctive relief or other appropriate remedy from a court of law in Santa Clara County at least 

two (2) days before the Landlord deadline to respond to the CPRA request. If Tenant fails to 
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obtain such a remedy before Landlord responds to the CPRA request, Landlord will disclose the 

requested information and shall not be liable or responsible for such disclosure. 

   (1) Tenant agrees that it shall defend, indemnify and hold Landlord harmless 

for, from and against each and every loss, damage (whether general, punitive or otherwise), 

liability, action, administrative proceedings, claim, demand, lawsuit, cause of action, judgment, 

settlement amount, mediation cost, attorneys’ fees, court cost, litigation, injury, allegation and 

penalties (the “CPRA Claims”) that may or do result from denial by Landlord of a CPRA request 

for any information arising from any representation, or any action (or inaction), by Tenant or the 

Tenant Representatives. 

  V. OFAC.  Tenant represents and warrants to Landlord that: (i) Tenant and the 

Tenant Representatives (which include all Tenant affiliates, financing partners and entities, 

employees, agents, representatives, contractors, subcontractors, parent and subsidiary companies, 

officers, directors and managers) are not acting, and shall not act, directly or indirectly, for or on 

behalf of any person, group, entity, or nation named by any Executive Order or the United States 

Treasury Department as a terrorist, “Specially Designated National and Blocked Person,” or 

other banned or blocked person, entity, nation, or transaction pursuant to any law, order, rule or 

regulation enforced or administered by the federal Office of Foreign Assets Control; and (ii) 

Tenant and its Tenant Representatives are not engaged in activities under this Lease or entering 

into this Lease, directly or indirectly, on behalf of, or instigating or facilitating this transaction, 

directly or indirectly, on behalf of any such person, group, entity, or nation.  Any breach of any 

part of this Section 13.36 shall be deemed a material breach (ie., a Tenant default) of this Lease 

and cause for immediate termination without Landlord cost, liability or obligation. 

  W. Modification.  This Lease may only be modified or amended in writing by mutual 

agreement of both Parties. 

  X. Submission of Lease.  Submission of this instrument for examination or signature 

by either Party does not constitute a reservation of or an option for lease, and it is not effective as 

a lease or otherwise until execution and delivery by both County and Tenant.  

  Y. County’s Enforcement Authority.  By entering into this Lease, County does not 

waive and has not waived its right(s) to act in its regulatory or enforcement capacity as a 

governmental or regulatory body, including but not limited to its ability, obligation or right 

(discretionary or otherwise) to seek enforcement of, or take any other action pertaining to, any 

applicable laws in relation to any party to this Lease.   

  Z. Wage Theft Prevention.  These provisions are in relation to any work performed 

by Tenant or its contractors, subcontractors, employees, agents or representatives (collectively 

and each the “Tenant Representatives”) under the terms or conditions of the Lease only. 
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   (1) Compliance with Wage and Hour Laws.   Tenant and the Tenant 

Representatives who are involved in the work must comply with all applicable federal, state, and 

local wage and hour laws. Applicable laws may include, but are not limited to, the Federal Fair 

Labor Standards Act, the California Labor Code, and any local Minimum Wage Ordinance or 

Living Wage Ordinance. 

  (2) Final Judgments, Decisions, and Orders.  For purposes of this Section, a 

“final judgment, decision, or order” refers to one for which all appeals have been exhausted. 

Relevant investigatory government agencies include: the federal Department of Labor, the 

California Division of Labor Standards Enforcement, a local enforcement agency, or any other 

government entity tasked with the investigation and enforcement of wage and hour laws. 

  (3) Prior Judgments.  BY SIGNING THIS LEASE, TENANT AFFIRMS 

THAT IT HAS DISCLOSED ANY FINAL JUDGMENTS, DECISIONS, OR ORDERS FROM 

A COURT OR INVESTIGATORY GOVERNMENT AGENCY FINDING—IN THE FIVE 

YEARS PRIOR TO EXECUTING THIS LEASE—THAT TENANT OR ANY OF THE 

TENANT REPRESENTATIVES HAS VIOLATED ANY APPLICABLE WAGE AND HOUR 

LAWS. 

  (4) TENANT FURTHER AFFIRMS THAT IT AND/OR THE TENANT 

REPRESENTATIVES HAVE SATISFIED AND COMPLIED WITH—OR HAS REACHED 

LEASE WITH THE COUNTY REGARDING THE MANNER IN WHICH IT WILL 

SATISFY—ANY SUCH JUDGMENTS, DECISIONS, OR ORDERS. 

   (5) Judgments During Term of Lease.  If at any time during the Term of this 

Lease, a court or investigatory government agency issues a final judgment, decision, or order 

finding that Tenant or any contractor it uses to perform work under this Lease has violated any 

applicable wage and hour law, or Tenant learns of such a judgment, decision, or order that was 

not previously disclosed, Tenant must inform the Office of the County Executive-Office of 

Countywide Contracting Management (OCCM), no more than 15 days after the judgment, 

decision, or order becomes final or of learning of the final judgment, decision, or order. Tenant 

and its contractors shall promptly satisfy and comply with any such judgment, decision, or order, 

and shall provide the Office of the County Executive-OCCM with documentary evidence of 

compliance with the final judgment, decision, or order within 5 days of satisfying the final 

judgment, decision, or order. The County reserves the right to require Tenant to enter into an 

agreement with the County regarding the manner in which any such final judgment, decision, or 

order will be satisfied. 

  (6) County’s Right to Withhold Payment.  Where Tenant or any contractor it 

employs to perform work under this Lease has been found in violation of any applicable wage 

and hour law by a final judgment, decision, or order of a court or government agency, the County 
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reserves the right to withhold payment to Tenant until such judgment, decision, or order has been 

satisfied in full. 

  (7) Material Breach.  Failure to comply with any part of this Section 

constitutes a material breach of the Lease. Such breach may serve as a basis for termination of 

this Lease and/or any other remedies available under this Lease and/or law. 

  (8) Notice to County Related to Wage Theft Prevention.  Notice provided to 

the Office of the County Executive as required under this Section shall be addressed to: Office of 

the County Executive—OCCM; 70 West Hedding Street; East Wing, 11th Floor; San José, CA 

95110. The Notice provisions of this Section are separate from any other notice provisions in this 

Lease and, accordingly, only notice provided to the above address satisfies the notice 

requirements in this Section. 

 AA. Dispute Resolution.  Tenant and Tenant shall negotiate in good faith in event of 

any dispute during the performance of this Lease.  If the dispute cannot be resolved between the 

Tenant’s Project Manager and a member of Landlord’s Project Management Team after two (2) 

days of negotiations, at either the Landlord’s or Tenant’s option, the matter may be promptly 

escalated to the next level of command within each Party’s organization.  If the dispute or 

problem cannot be resolved within five (5) additional business days, the matter shall be promptly 

escalated to the County executive level of the Landlord and director of the Landlord who shall 

attempt to resolve the dispute within five (5) business days.     Notwithstanding anything to the 

contrary, this Article is not intended to limit or restrict the rights of either party to seek any 

judicial remedy. 

BB. Notices.  All notices which are required to be given hereunder, or which either 

party may wish to give, shall be in writing and shall be served either by personal delivery or by 

certified or registered mail, postage prepaid, addressed as follows:  

To County: 

______TBD 

or to such other place as County may designate by written notice. 

To ____: TBD 

or to such other place as Tenant may designate by written notice. 

CC. Counterparts.  This Lease may be executed in several counterparts, and all of such 

counterparts so executed together shall be deemed to constitute one and the same agreement, and 

each such counterpart shall be deemed to be an original. Facsimile or electronic signatures shall 
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have the same legal effect as original or manual signatures if followed by mailing of a fully 

executed original to both Parties. 

DD. Survival. Those provisions which by their nature should survive termination, 

cancellation or expiration of this Lease, shall so survive, including but not limited to Sections 

______________- and ____ inclusive. 

EE. Signing Warranty.  By signing below, signatory warrants and represents that 

he/she executed this Lease in his/her authorized capacity, that he/she has the authority to bind the 

entity listed to contractual obligations and that by his/her signature on this Lease, the entity on 

behalf of which he/she acted, executed this Lease. 

IN WITNESS WHEREOF, Landlord and Tenant have executed this Lease on the dates 

set forth below, effective as of the last date signed by all the Parties below (the “Effective 

Date”).  

 

INSERT SIGNATURES HERE. 
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EXHIBIT A 

 

Description of Fairgrounds 
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EXHIBIT B 

 

Description of Project Site 
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EXHIBIT C 

Preliminary Title Report 
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EXHIBIT D 

 

Project Description 
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EXHIBIT E 

 

Project Drawings 
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EXHIBIT F 

 

Insurance Requirements Applicable to Tenant 

 

[To Be Inserted by Landlord] 


