
OPERATING ENGINEERS LOCAL UNION No. 3
1620 SOUTH LOOP ROAD, ALAMEDA,CA 94502-7089 • (510)748-7400 • FAX (510) 748-7436
Jurisdiction: Northern California, Northern Nevada, Utah, Hawaii, and the Mid-Pacific Islands

February 21, 2019

Jessica Kim, Esq.

Regional Attorney
Public Employment Relations Board

1330 Broadway, Suite 1532
Oakland, California 94612-2519

Re: Application for Joinder by County Employees IVIanagement Association
California Nurses Association, Case No. SF-CE-1648-M

Dear Ms. Kim:

Operating Engineers Local Union No. 3 submits this Application for Joinder in the
above-captioned case ("UPC") on behalf of affiliate County Employees Management

Association ("CEMA") pursuant to PERB Regulation 32164. We request that CEMA's

application be approved for the reasons set forth below.

CEMA is the exclusive bargaining representative of over 2,200 managers, administrators,
supervisors and high-level independent contributors employed with Santa Clara County.
CEMA's bargaining unit includes Case Managers at Santa Clara Valley Medical Center. There
are approximately twenty Case Managers employed at 0'Connor and St. Louise Regional

Hospitals, recently acquired by the County, whom the County is accreting into CEMA's
bargaining unit. Through the underlying UPC, California Nurses Association seeks to be

recognized by the County of Santa Clara as their bargaining representative instead, based on a
claim that the County is a successor employer.

Contrary to CNA's misrepresentations, successorship recognition requirements do not

apply in this particular situation. First, the County purchased the two hospitals through a
bankruptcy auction where they were "free and clear" of all claims, including the CNA's

collective bargaining agreement. Indeed, since the bankruptcy court abrogated the agreement, the
County had no obligation to adopt any predecessor agreements. As part of the County's

acquisition of the hospitals, it made a conditional offer of provisional employment to the case

managers. The County clearly informed case managers that the offer of employment was

conditioned upon successful completion of required pre-employment procedures notified them
that the position would be represented by CEMA, the exclusive bargaining representative for the
County-wide unit.

Second, the County's conduct was consistent with its obligations under the MMBA with

regard to accreting the case managers into an existing unit. Where accretion applies, a successor

employer need not recognize the bargaining unit in place prior to its acquisition. Hospital and



Health Care Workers, Local 250, SEIUv. Regents of the University of California, PERB Dec.
No. 1039-H (1994). Employees constitute an accretion based on an examination of factors

including similarity of working conditions, job classifications, skills and functions, similarity of

products, interchangeability of employees, geographical proximity, and centralization of
managerial control. Id. at 14, referencing Lammert Industries v. NLRB (7th Cir. 1978) 578 F.2d

1223. The twenty case managers employed at 0'Connor and St. Louise are working in similar
working conditions, job classifications, and using the same skills and functions as they did

previously. They are also working in conditions similar to the 34 case managers employed with
Santa Clara Valley Medical Center who work in the same job classification and perform similar

functions. Case managers may be interchangeable between hospitals, and the hospitals are
geographically located within the same County. Further, labor relations and other administration
is centralized within the County. As a matter of law, the employees constitute an accretion into

CEMA.

Joinder ofCEMA is appropriate since CEMA has a substantial interest in its ongoing

representation of Case Managers assigned to O'Connor and St. Louise, and seeks to preserve its

interest. CEMA's involvement will not impede the proceeding, but on the contrary will enhance

the information available in these proceedings. Disposition of the instant UPC in CEMA's

absence may impair CEMA's rights and its ability to protect its interest and that of its members.

Sincerely,

Gening Liao

House Counsel

ec: Anthony Tucci, California Nurses Association

Dr. Jeff Smith, Santa Clara County, County Executive Officer
Masa Shiohira, Santa Clara County Counsel

Tim Neep, Director, Public Employees Division

Mario Brito, Business Agent



Re: California Nurses Association v County of Santa Clara

PERB Case No. SF-CE-1648-M

PROOF OF SERVICE

I am employed in the County ofAlameda, State of California. I am over the age of 18 years and not a

party to this action.

My business address is 1620 South Loop Road, Alameda, CA 94502. My electronic service address

is: nrappley@oe3.org. My fax number is (510) 748-7436.

On February 21, 2019,1 served the following documents:

• APPLICATION FOR JOINDER

I served the documents on the person or persons below as follows:

Anthony Tucci Masa Shiohira

California Nurses Association Wiley Price & Radulovich, LLP
15 5 Grand Avenue 1301 Marina Village Parkway, Suite 310
Oakland, CA 94612 Alameda, CA 94501
ATucci@CalNurses.Org mshiohira@wprlaw.com
(Via Email and U.S. Mail) (Via Email and U.S. Mail)

Jeffrey V. Smith, M.D., J.D. Manuel A. Boigues

County of Santa Clara Weinberg Roger & Rosenfeld

70 West Hedding Street, 1 1th Floor 1001 Marina Village Parkway, Suite 200
San Jose, CA 95110 Alameda, CA 94501
(Via U.S. Mail only) mboigues@unioncounsel.net

(Via Email and U.S. Mail)

The documents were served by the following means:

S BY UNITED STATES MAIL. I enclosed the documents in a sealed envelope or package

addressed to the person or persons at the addresses listed above by placing the envelope for collection and

delivery by the United States Postal Service or private delivery service following ordinary business practices

with postage or other costs prepaid;

D BY CERTIFIED MAIL

BY FAX TRANSMISSION. Based on an agreement of the parties to accept service by fax

transmission, I faxed the documents to the persons at the fax numbers listed above. No error was reported by

the fax machine that I used.

BY ELECTRONIC SERVICE.

I declare under penalty of perjury that the foregoing is tme and correct and that this declaration was

executed on Febmary 21, 2019 at Alameda, CA.

'^^/^^--
Idell


