
RULES TO BE AWARE OF WHEN DEALING WITH SOCIAL MEDIA EVIDENCE 

 
 
§ 352. Discretion of court to exclude evidence 

The court in its discretion may exclude evidence if its probative value is substantially 
outweighed by the probability that its admission will  

(a) necessitate undue consumption of time or  

(b) create substantial danger of undue prejudice, of confusing the issues, or of 
misleading the jury. 

 

Remember the Best Evidence Rule: 

The best evidence rule is a legal principle that holds an original copy of a document as 
superior evidence. The rule specifies that secondary evidence, such as a copy or 
facsimile, will be not admissible if an original document exists and can be obtained. 

But since California’s rule was repealed in 1999, we follow: 

§ 1521. Secondary Evidence Rule 

(a) The content of a writing may be proved by otherwise admissible secondary 
evidence. The court shall exclude secondary evidence of the content of writing if the 
court determines either of the following: 

(1) A genuine dispute exists concerning material terms of the writing and justice 
requires the exclusion. 

(2) Admission of the secondary evidence would be unfair. 

(b) Nothing in this section makes admissible oral testimony to prove the content of a 
writing if the testimony is inadmissible under Section 1523 (oral testimony of the 
content of a writing). 

(c) Nothing in this section excuses compliance with Section 1401 (authentication). 

(d) This section shall be known as the “Secondary Evidence Rule.” 
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However, it is necessary to contrast this with the Rule of Completeness: 

§ 356. Entire act, declaration, conversation, or writing may be brought out to elucidate 
part offered 

Where part of an act, declaration, conversation, or writing is given in evidence by one 
party, the whole on the same subject may be inquired into by an adverse party; when a 
letter is read, the answer may be given; and when a detached act, declaration, 
conversation, or writing is given in evidence, any other act, declaration, conversation, or 
writing which is necessary to make it understood may also be given in evidence. 
 

Authentication: 

§ 1401. Authentication required 

(a) Authentication of a writing is required before it may be received in evidence. 

(b) Authentication of a writing is required before secondary evidence of its content may 
be received in evidence. 

 Remember was to Authenticate: 

  §1414 – by admission 

  §1420 – by evidence of reply 

  §1421 – by content 

  Etc. 

Relevance: 

§ 210. “Relevant evidence” 

“Relevant evidence” means evidence, including evidence relevant to the credibility of a 
witness or hearsay declarant, having any tendency in reason to prove or disprove any 
disputed fact that is of consequence to the determination of the action. 

 

Entering Evidence that is not in English: 

§ 753. Translators of writings 



(a) When the written characters in a writing offered in evidence are incapable of being 
deciphered or understood directly, a translator who can decipher the characters or 
understand the language shall be sworn to decipher or translate the writing. 

(b) The record shall identify the translator, who may be appointed and compensated as 
provided in Article 2 (commencing with Section 730) of Chapter 3, with that 
compensation charged as follows: 

(1) In all criminal actions and juvenile court proceedings, the compensation for a 
translator under this section shall be a charge against the court. 

(2) In all civil actions, the compensation for a translator under this section shall, in the 
first instance, be apportioned and charged to the several parties in a proportion as the 
court may determine and may thereafter be taxed and allowed in like manner as other 
costs. 

 

Requirements for transcript relating to electronic recording (part pertinent to discussion 
emphasized in bold): 

Rule 2.1040. Electronic recordings presented or offered into evidence 

(a) Electronic recordings of deposition or other prior testimony  

(1)  Before a party may present or offer into evidence an electronic sound or sound-and-
video recording of deposition or other prior testimony, the party must lodge a 
transcript of the deposition or prior testimony with the court. At the time the recording 
is played, the party must identify on the record the page and line numbers where the 
testimony presented or offered appears in the transcript. 

(2)  Except as provided in (3), at the time the presentation of evidence closes or within 
five days after the recording in (1) is presented or offered into evidence, whichever is 
later, the party presenting or offering the recording into evidence must serve and file a 
copy of the transcript cover showing the witness name and a copy of the pages of the 
transcript where the testimony presented or offered appears. The transcript pages must 
be marked to identify the testimony that was presented or offered into evidence. 

(3)  If the court reporter takes down the content of all portions of the recording in (1) 
that were presented or offered into evidence, the party offering or presenting the 
recording is not required to provide a transcript of that recording under (2).  

(b) Other electronic recordings  

(1)  Except as provided in (2) and (3), before a party may present or offer into 
evidence an electronic sound or sound-and-video recording not covered under (a), the 
party must provide to the court and to opposing parties a transcript of the electronic 
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recording and provide opposing parties with a duplicate of the electronic recording, 
as defined in Evidence Code section 260. The transcript may be prepared by the party 
presenting or offering the recording into evidence; a certified transcript is not 
required. 

(2)  For good cause, the trial judge may permit the party to provide the 
transcript or the duplicate recording at the time the presentation of evidence closes or 
within five days after the recording is presented or offered into evidence, whichever 
is later. 

(3)  No transcript is required to be provided under (1): 

(A)  In proceedings that are uncontested or in which the responding 
party does not appear, unless otherwise ordered by the trial judge; 

(B)  If the parties stipulate in writing or on the record that the sound 
portion of a sound-and-video recording does not contain any words that are 
relevant to the issues in the case; or 

(C)  If, for good cause, the trial judge orders that a transcript is not 
required.  

(c) Clerk's duties  An electronic recording provided to the court under this rule must 
be marked for identification. A transcript provided under (a)(2) or (b)(1) must be filed 
by the clerk.  

 (d) Reporting by court reporter   Unless otherwise ordered by the trial judge, the court 
reporter need not take down the content of an electronic recording that is presented or 
offered into evidence. 
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